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Exclusionary Tech at Sports and Entertainment Venues:
A Ticket Gets You In, But Your Face Could Get You Thrown Out

In June 2022, Madison Square Garden, the New York City sports and
entertainment venue dubbed “the world’'s most famous arena,” enacted

a policy precluding attorneys from firms engaged in litigation against the
company from attending events at its venues until the litigation is resolved.
However, the company’s method of enforcing the ban has become even more
controversial.

The policy is enforced with facial recognition technology supported by
computer software that can identify hundreds of lawyers through profile

pictures on their firm’s websites and use an algorithm to sort through images Cort T. Malone
and suggest a match instantaneously. Facial recognition technology is legal cmalone@andersonkill.com
in New York State and typically used in retail stores to identify shoplifters, 2122781382

airports to check in travelers, and casinos to identify cheaters. But MSG
appeared to be the first venue to utilize the technology to exclude those
taking a public stance against a company. In other words, MSG's use of the
technology is punitive as opposed to protective, which questions such as who
else may be precluded from entry and what, if anything, ticketholders can do
in response.

Relevant New York Law, Court Rulings, and Legislative Response

In July 2021, New York City enacted a Biometric Identifier Information law,
which makes it illegal to “sell, lease, trade, share in exchange for anything

of value or otherwise profit from the transaction of biometric identifier
information.” The law applies to commercial establishments, and prohibits
businesses from collecting biometric identifiable information — facial scans,
fingerprints, etc. — without first posting a conspicuous sign at customer
entrances. The signs must notify customers in plain and simple language how
biometric identifiers are being collected or processed. The law also prohibits
covered companies from selling leasing, trading, sharing, or otherwise
profiting from that biometric information. Under the law, commercial
establishments may face harsh penalties: up to $500 for each signage
violation; up to $500 for each negligent sale violation; and up to $5,000

for each intentional or reckless sale violation. While the New York City law
provides for a private right of action, it also provides a 30-day notice-and-
cure provision.

In March 2023, a federal class-action data privacy lawsuit was brought against

MSG and James Dolan (the owner of MSG, the New York Knicks, and New York
Rangers) under Biometric Identifier Information law. MSG and Dolan moved

to dismiss the case as not falling within the law because MSG does not profit

in any way from the biometric information used via the facial recognition

software. Although a magistrate judge initially recommended denying MSG's

motion to dismiss the class action in January 2024, Judge Lewis Kaplan of

the Southern District of New York ultimately agreed with MSG and dismissed . contd



the case in May 2024. Judge Kaplan found the plaintiffs’ theory unpersuasive
because it failed to explain how MSG violated the language of the law.

Specifically, the plaintiffs, who had purchased tickets to attend concerts at
MSG, claimed that the venue collected their biometric information and then
used it as part of a “litigation deterrent policy” that entailed "banning lawyers
and their entire firms.” As a private facility, MSG can set the terms of entry
as it sees fit so long as those terms comply with the law. Like some other
sports and entertainment venues, MSG uses facial recognition technology
to enhance arena security measures and facilitate authentication of ticket
holders. But the plaintiffs asserted that MSG's policy went too far in that the
biometric policy unjustly confers an economic benefit because by deterring
litigation against the company, the policy reduces MSG's litigation expenses.
Plaintiffs also allege that MSG profited when it shared biometric data with a
third-party vendor to assist in the banning.

Judge Kaplan found that this argument was incompatible with both the
language of the New York City law and common sense, explaining that the
law “does not prohibit companies from receiving any benefit, no matter

how attenuated, from the sharing of biometric data.” Rather, the law merely
forbids profiting from the transaction itself, which the plaintiffs did not

allege in their complaint. “To say that a company profits when it purchases

a product or service defies common sense.” Kaplan further questioned

how the plaintiffs interpret the word “profit” given that the code “explicitly
permits the collection and sharing of biometric data for commercial purposes
provided that the public is warned.” Thus, because the court held that MSG
does not sell or profit from its customers’ biometric data, its facial recognition
technology, and use of same to exclude certain customers, is legal under
current New York law.

Also in March 2023, a state appellate court upheld MSG's right to ban any
attorneys involved in active lawsuits against the company or owners from
attending Knicks and Rangers games, concerts, and other events at its venues.
In response, New York legislators have proposed a bill to preclude MSG and
other sports venues from restricting access to ticketed customers.

In January 2023, several New York state legislators introduced a bill that

would severely limit MSG's attorney exclusion policy by including sporting

events under a pre-existing state civil rights law that prevents places of public
entertainment from wrongfully refusing admission to anyone with a valid

ticket. The law currently includes theaters, concert halls, and opera houses,

but does not include sporting events. One of the sponsors of the bill even ...cont'd
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wrote letters to NBA Commissioner Adam Silver and NHL Commissioner
Gary Bettman urging them to sanction Dolan for using facial recognition
software to exclude his courtroom adversaries. At present, the bill remains in
committee in the New York legislature.

Another New York State bill that has remained in legislative limbo since being
introduced back in January 2021 is the “Biometric Privacy Act” (the "BPA".)

If passed, New York’s BPA would require businesses to establish a written
policy setting forth a schedule and guidelines for permanently destroying
people’s biometric identifiers and biometric information — either when the
initial purpose for collecting or obtaining such identifiers or information has
been satisfied, or within three years of the individual's last interaction with the
private entity, whichever occurs first.

Like the NYC Biometric Privacy law, the BPA would include a private right of
action, and preclude the sale, lease, trade, or otherwise profiting from the use
of biometric information or identifiers. But crucially, unlike the City’s law, the
NY BPA, as currently drafted, contains no cure provision.

The i.mplications qf_the BP,_’-\ cpuld be game changing. Without a cure The implications of the
provision, enterprising plaintiffs would not have to wait for companies to

attempt to fix the alleged violation. This could lead to a massive upswing BPA could be

in lawsuits in New York, along with potential multi-million dollar damages .
awards. game changing.

Other states, such as, California, Texas, Virginia, and Washington have passed
biometric privacy laws that do not contain a private right of action, but rather
are enforced by the state’s attorney general. Yet companies in states with
biometric privacy laws that do not include a private right of action still should
be concerned as state Attorneys General have aggressively pursued violations.
Most notably, the Texas Attorney General has pursued claims against Meta,
Facebook’s parent company, for billions of dollars” worth of damages under
the state’'s Capture or Use of Biometric Identifier Act ("CUBI"). Many other
states across the nation are considering bills on biometric privacy protection
as well.

Insurance Ramifications

As more state biometric privacy laws are passed, the risks for companies using
biometric information continues to grow. These risks go beyond litigation
over exclusion of customers from sports and entertainment venues, as class
actions under biometric privacy laws have been brought against companies
ranging from Amazon to Starbucks for allegedly unlawful collection and use
of customers’ biometric data. And more liability risk means more insurance
coverage disputes are sure to follow.

While insurance companies’ attempts to deny coverage for biometric claims
on the basis of existing exclusions in liability policies initially mostly failed,
these companies are now adding more specific exclusions for biometric

privacy claims into their general liability and employment practices liability contd
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privacy rights litigation
means that biometric
damages claims are
here to stay.
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policies. Accordingly, when purchasing and renewing insurance policies,
businesses at risk of liability under biometric privacy laws need to scrutinize
their existing liability coverage and be wary of insurance companies adding
such exclusions or making other impactful changes to policy language that
may endanger coverage for biometric privacy claims.

Conclusion

As facial recognition technology expands, civil rights groups have expressed
fear of the technology being used for malevolent purposes. Within the sports
world, stadiums and venues have installed facial recognition technology

to authenticate ticket holders’ identities and get them inside quickly. The
advantages of utilizing this technology in gameday operations include shorter
wait times to enter venues and reduced ticket scalping. However, while most
stadiums implement the technology to benefit spectators, MSG has shown
that this technology also can be used to exclude patrons. Without state laws
governing the use of facial recognition technology in these spaces, owners
will maintain this power of exclusion.

The proliferation of privacy rights litigation means that biometric damages
claims are here to stay. Accordingly, policyholders — including those
conducting business in New York — must take stock of both their current

and potential future uses of biometric technology, and carefully review their
insurance policies to ensure the best protection against biometric privacy law
claims and the insurance companies seeking to avoid the resulting potential
liability.
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Sports Franchise Ownership Structures and Legal
Considerations in an Era of Exploding Team Values

In 2019, North American sports leagues started amending their ownership
regulations to permit private equity investments in professional sports
franchises. This regulatory evolution signaled a decisive shift toward more
inclusive and diversified investment structures. The National Football
League (NFL) was the last holdout. It had traditionally maintained stringent
limitations. Recent modifications to its rules now facilitate more flexible
ownership. Empirical financial performance, which has notably outpaced
traditional investment vehicles such as premier index funds, underscores
the appeal of these sports franchises as investment opportunities for private

equity, sovereign wealth funds, large institutional investors and high-net- Madilynne Lee
worth individuals. mlee@andersonkill.com
267216.2722

Legal Challenges for Escalating Franchise Values

Huge franchise valuations have become the new limitation, thereby tempering
the effect of relaxed ownership rules. Full, or even partial, ownership is
increasingly attainable only by entities and individuals possessing substantial
financial resources. For instance, the National Basketball Association’s (NBA)
Boston Celtics was recently acquired by a group led by Bill Chisholm for

$6.1 billion, securing just a 51% initial stake. The remarkable appreciation

in franchise values has been driven primarily by lucrative television rights,
sponsorship agreements, and robust merchandising.

For legal professionals advising on sports investments, structuring acquisition Jay L. Taylor
deals in light of these soaring valuations and restrictive regulatory frameworks jaytaylor@andersonkill.com
can be challenging. The challenges of international investment further 2122781480
complicate the landscape. For example, European football clubs demonstrate

alternative ownership structures, with entities such as the Glazer family, Sheikh

Mansour, and Qatari-backed investors holding significant stakes in clubs

like Manchester United, Manchester City, and Paris Saint-Germain. Similar

dynamics are emerging in the U.S,, as evidenced by international investments

in franchises such as the Brooklyn Nets and Sacramento Kings. These

developments invite careful legal analysis concerning antitrust implications,

governance issues and securities compliance.

Evolving Ownership Models: Key Trends

Notable models have evolved from the new realities of franchise values and
new ownership guidelines. These models evidence industry innovation driven,
in some instances, by new legal structures. Since each team’s reason for
ownership expansion is different, each solution will differ. Here are just a few
of the solutions being implemented:

Consolidation of Ownership — Traditionally, sports franchises were

controlled by single individuals or families. Today, a trend has emerged .
...cont’
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favoring consortium ownership, wherein multiple parties invest under a
legally binding framework defined by membership agreements, charters,

and bylaws. Such frameworks not only distribute financial risk but also allow
for the injection of significant capital. For instance, a consortium led by Josh
Harris acquired the Washington Commanders for $6.05 billion in 2023, a
transaction that underscores both the scale and complexity of modern sports
investments.

Public and Community Ownership — Some franchises have experimented
with ownership models that incorporate public or community participation
through either for-profit or not-for-profit arrangements. The Green Bay
Packers serve as a notable example, with a unique corporate structure that
allows fans to purchase shares, subject to oversight by an elected executive
committee. Legally, this model introduces distinct governance challenges
and offers a counterbalance to the risks of franchise relocation.

Franchise Relocations and Expansions — Changes in ownership often

Leagues are correlate with franchise relocations, league expansions, or restructurings
increasing[y intended to preempt antitrust concerns. The emergence of new local
. ownership groups can significantly reshape market dynamics. For example,
aCCOMMOdatlng the NHL's Arizona Coyotes underwent an ownership restructuring during
i . their relocation to Utah, resulting in the sale of a 50% stake to the Smith
prlvate equ'ty Entertainment Group. Each such transaction demands careful contract
investments. negotiation and regulatory review.

Enhanced Revenue Sharing Mechanisms — In pursuit of competitive
balance, many leagues have instituted sophisticated revenue-sharing
arrangements. These arrangements, typically governed by pre-negotiated
agreements, require that financial performance metrics dictate the flow of
funds between the franchise and the league. Legal advisers must examine
these structures closely, as they directly influence ownership strategies and
financial planning.

Investment from Non-Traditional Sources — There has been an
observable influx of capital from sectors traditionally viewed as peripheral

to sports investments—namely, technology, finance, and entertainment. The
entry of high-profile investors such as Natalie Portman, Jennifer Gardner,
Snoop Dogg, and Serena Williams brings not only visibility but also fresh
revenue streams and business methodologies. This participation often
necessitates novel legal arrangements and risk assessments to accommodate
the evolving landscape of sports ownership and operations.

Diversity of Ownership — Despite progressive initiatives, enhancing
diversity within ownership circles remains an ongoing challenge. Efforts

to incorporate women and minority investors into the ownership fabric

are increasingly scrutinized, particularly within leagues such as the NBA,
thereby raising important legal questions surrounding equal opportunity and
antitrust regulation.

...cont'd
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Transition from Sole Ownership to Majority Ownership

Leagues are increasingly accommodating private equity investments, a

shift illustrated by the 2023 transaction in which QSI divested a minority
stake in Paris Saint-Germain to U.S. private equity firm Arctos Partners. This
transaction, which secured up to a 12.5% interest for Arctos and valued the
club at over $4 billion, exemplifies the evolution of ownership structures
across various sports, including investments in Aston Martin F1, teams in the
National Women'’s Soccer League, and the NHL's Tampa Bay Lightning.

Regulatory adaptations have accompanied these market changes. For
example, in August 2024, NFL owners authorized the sale of stakes in teams
to private equity funds, although these stakes are presently capped at

10%. This marked a departure from earlier regulations that permitted only
limited partner arrangements and precluded institutional investment. Legal
professionals must now contend with the implications of these regulatory
reforms.

Conclusion

In summary, while regulatory reforms have broadened the range of potential
investors in professional sports franchises, legal and financial challenges
persist. Without further adjustments to ownership structures, the sports
industry may face imbalances that continue to drive franchise valuations to
unsustainable levels and invite extensive international competition. Attorneys
advising clients in this dynamic market must remain alert to evolving antitrust
precedents, regulatory amendments, and the complexities inherent in cross-
border investments.

New ownership structures offer innovative methods to accommodate the
unique challenges of this industry. On a broader scale, sports leagues, clubs,
and fitness organizations must consider how best to structure ownership,
secure capital, and ensure compliance with statutory requirements—areas
where attorneys at Anderson Kill are well-equipped to assist. As the sports
landscape continues to evolve, legal practitioners in this field should focus on
risk mitigation strategies and compliance frameworks, which will be central to
shaping the next era of sports law and new ownership models.
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