
The Manhattan District Attorney’s 
Office announced shortly before the 
new year began that a grand jury 
has voted an indictment in the case 
of Luigi Mangione, the alleged killer 

of United Healthcare CEO Brian Thompson. The 
indictment includes a charge of first-degree 
murder, which prohibits the intentional killing of 
another person “in furtherance of an act of ter-
rorism.” (See New York Penal Law § 125.27[1][a]
[xiii]).

The relevant definition of “terrorism” in New 
York’s Penal Law requires that the defendant 
acted with the intent to “intimidate or coerce a 
civilian population.” Penal Law § 490.05(1)(A)(i)

(By way of background, under New York law the 
intentional killing of another person is ordinarily 
charged as second-degree murder. First- degree 
murder is charged where the intentional killing is 
coupled with an aggravating factor specified by 
the Penal Law, such as killing a police officer, or—
as in this case—committing a terrorist act.)

When Manhattan District Attorney Alvin Bragg 
announced the Indictment, he briefly explained the 
first-degree murder charge by indicating that the 
killing was a “frightening, well-planned, targeted 
murder intended to cause shock and attention 

and intimidation.” Thus it at least appears that 
the prosecution’s legal theory is that Mangione’s 
intent to cause “intimidation” satisfies the Penal 
Law’s definition of an act of terrorism.

There can be no doubt that the fatal shooting of 
Thompson, as captured by the surveillance video 
frequently shown on the television news, was 
indeed shocking and frightening. The killer lay in 
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First-Degree Murder Charge May Not Fit 
Mangione Case

Luigi Mangione, the suspect in the killing of Unit-
edHealth Group Inc. chief executive officer Brian 
Thompson, center, at New York State Supreme 
Court in New York, US, on Monday, Dec. 23, 2024. 
Mangione pleaded not guilty to New York state 
murder charges Monday over the shooting of a 
top UnitedHealth Group Inc. executive, kicking off 
a high-profile case that will likely be the first to go 
to trial. 
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wait for Thompson, and then calmly shot him in 
the back on a busy street in Midtown Manhattan. 
But there is good reason to question whether the 
killing was committed in furtherance of an act 
of terrorism, as defined by New York law; and there 
is thus also good reason to question whether it is 
wise for the district attorney’s office to pursue the 
charge of first-degree murder.

Within a week after the terrorist attacks of 
Sept.11, 2001, New York expanded its definition 
of first-degree murder to include killings commit-
ted in furtherance of terrorism. At the same time 
the New York state legislature also added Article 
490 to the Penal Law, which defines terrorism and 
prohibits a series of terrorism-related crimes. The 
definition of terrorism utilized by the legislature 
was drawn from pre-existing federal anti-terrorism 
legislation defining the crime of terrorism so as 
to include (among other elements) activities that 
appear to be intended “to intimidate or coerce a 
civilian population.” (See 18 U.S.C. §§ 2331[1][B][i] 
and 2331[5][B][i]).

Neither the New York nor the federal statute 
makes any effort to further define or explain what 
is meant by an intent to “intimidate or coerce a 
civilian population.” Most of the federal cases in 
this area deal with what are undoubtedly acts of 
terrorism, such as the 9/11 attacks themselves. 
The key issue that usually arises in federal litiga-
tion is whether the named defendants deliber-
ately aided and abetted the individual terrorists 
who personally carried out such acts. However, 
at least one federal anti-terrorism case—Linde 
v. Arab Bank, 384 F. Supp. 2d 571, n.7 (E.D.N.Y. 
2005)—does note in passing that the phrase “to 
coerce [or] intimidate … a civilian population” 
was not meant to reach “normal street crime” 
such as “drive-by shootings” or “robberies or  
personal vendettas.”

There are a handful of reported New York cases 
that have focused directly on the issue that is 
most relevant to the Mangione case. Namely: 
When does what is ordinarily a street crime (such 
as a murder) become a terrorist act?

The leading New York case is People v. Morales, 
20 N.Y.2d 240 (2012). Edgar Morales was a mem-
ber of the St. James Boys, a street gang whose 
stated purpose was to be the most feared Mexi-
can gang in the Bronx. Morales and several other 
St. James Boys attended a christening party. They 
saw a man named Miguel there. They believed 
that Miguel belonged to a rival gang responsible 
for a friend’s death. The St. James Boys planned 
to assault Miguel and his friends after the party, 
but a fight broke out before the party ended. 
Morales fired a gun five times, hitting and paralyz-
ing one of his rivals. During the melee a ten year 
old girl was shot in the head and she later died.

Defendant Morales was charged with and con-
victed of terrorism, among other crimes. On 
appeal, Morales challenged the sufficiency of 
the evidence that he had acted with the intent 
to intimidate or coerce a civilian population that 
is necessary for the crime of terrorism. The 
prosecution argued that such intent was present 
both because Morales and his accomplices had 
targeted a rival gang, and because the St. James 
Boys more generally engaged in acts intended 
to coerce or intimidate all Mexican-Americans in 
the area.

Ultimately, the New York Court of Appeals 
reversed Morales’ conviction because, in the 
court’s view, Morales’ crimes did not constitute 
acts of terrorism. Moreover, the Court of Appeals 
also reversed Morales’ convictions for manslaugh-
ter, attempted murder and criminal possession 
of a weapon due to the prejudicial “spillover” 
effect of Morales being improperly charged with 
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terrorism, and the Court directed that a new trial 
be held on those lesser charges.

The court focused on the question whether the 
fight between rival gangs fit the definition of ter-
rorism included in New York’s new anti-terrorism 
legislation. It noted that the statutory language 
requires an intent to “intimidate or coerce a civil-
ian population,” and that the statute provides no 
further explanation of what that phrase means.

Accordingly, the Court of Appeals found, the 
legislation had to be given its “most natural and 
obvious meaning,” based on common sense and 
in light of the statute’s history and purposes. Thus, 
the court reasoned, the legislation was intended 
to reach terrorist incidents such as the 9/11 
attacks, the bombing of American embassies in 
Africa, the destruction of the federal office build-
ing in Oklahoma City, and the like; and the legis-
lation was not intended to reach “gang-on-gang” 
violence such as took place in the Morales case. 
In that connection, the Morales court warned that 
“the concept of terrorism has a unique meaning 
and its implications risk being trivialized if the 
terminology is applied loosely in situations that 
do not match our collective understanding of 
what constitutes a terrorist act.”

The court also noted that the phrase “civilian pop-
ulation” could be read in a variety of ways, depend-
ing on how the relevant area is defined and who 
lives in that area. A “civilian population” could, the 
court said, conceivably range from the residents 
of a single building, to the residents of a neighbor-
hood, city, county, state, or even a country. But, the 
court said, it was not necessary in the Morales case 
to precisely define the phrase “civilian population” 
because the evidence showed that, in any event, 
Morales started shooting simply because Miguel 
belonged to a rival gang, and not because Morales 
intended to terrorize any community or population.

The relevant legal lessons of Morales are three 
fold.

First, while in a literal sense all violent crime—
and especially violent crime conducted in public 
view—is intimidating and causes terror, New 
York’s anti-terrorism laws are aimed solely at 
a fairly narrow category of crimes that are nor-
mally thought of as acts of terrorism. (Admit-
tedly, this is a somewhat imprecise and circular 
definition of terrorism; it brings to mind Justice 
Potter Stewart’s famous observation that, while 
pornography is hard to define, “I know it when 
I see it.”  Jacobellis v. Ohio, 378 U.S. 184, 197 
(1964) (Stewart, J. concurring)).

Second, the term “civilian population” likely 
means the residents of some geographic area. 
And third, it may be unwise for a prosecutor to 
overcharge a street crime as an act of terror-
ism, because the result may be that convictions 
for lesser related crimes may also be reversed  
on appeal.

At least two subsequent appellate New York 
decisions have followed  Morales’  lead and 
defined terrorism fairly narrowly. In  People v. 
DeBlasio,  190 A.D.3d 595 (1st Dept. 2021), fol-
lowing a dispute over a missing phone, the 
defendant Philip DeBlasio—a Muslim who bore 
animus toward Bangladeshi people—threatened 
to shoot “you guys,” referring to several Bangla-
deshi worshippers at defendant’s mosque. Cit-
ing  Morales  and its warning against trivializing 
the definition of terrorism, the Appellate Division, 
First Department found that this crime did not 
constitute a terrorist act because it was not 
directed at a civilian population.

Somewhat similarly, in the case of  Matter of 
Jaydin R., 190 A.D.3d 745 (2d Dept. 2021), a 
juvenile named Jaydin was initially convicted 
of making a terrorist threat because Jaydin told 
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another student that the student would end 
up “chopped up in somebody’s backyard,” and 
that Jaydin was “going to get a white person to 
shoot up the school.” Citing Morales, the Appel-
late Division, Second Department reversed the 
conviction. It noted that anti-terrorism legislation 
should not be applied to acts that do not match 
our collective understanding of what constitutes 
a terrorist act, and found that Jaydin’s state-
ments did not evidence an intent to intimidate a  
civilian population.

What do these decisions portend for the Man-
gione case?

They suggest that a first-degree murder con-
viction will be difficult to obtain, and difficult to 
sustain on appeal, for several related reasons. To 
begin with, it does not appear that defendant Man-
gione intended to coerce or intimidate anyone 
else. If preliminary public reporting is accurate, 
the defendant Mangione’s “manifesto” expressed 
the angry sentiment that Thompson “had it com-
ing.” But the manifesto did not include any threat 
of further violence, nor call for further acts of 
violence. Nor did Mangione’s manifesto make any 
demand that anyone do anything in particular. To 
the contrary, his manifesto seems to indicate that 
he acted pursuant to a personal vendetta against 
the health insurance industry, that he expected to 
be caught eventually, and that he had no expecta-
tion of changing anyone else’s conduct.

Equally importantly, even if Mangione argu-
ably intended to intimidate or coerce someone, 
that someone would not appear to be a “civilian 
population.” The  Morales  decision equates the 
phrase “civilian population” with the residents 
of a geographic area, and not with members 

of a given profession or industry. The health 
insurance industry would not appear to fit within 
this definition.

Under current law, however, one man shoot-
ing a single unsuspecting victim in the street 
simply does not accord with—in the words of 
the Morales decision—“our collective understanding 
of what constitutes a terrorist act.” It thus seems 
unlikely that any conviction that might be obtained 
for first-degree murder in the Mangione case 
would be sustained on appeal. And, by pursuing 
such a charge, the district attorney runs the 
twin risks of losing credibility with the trial judge 
and jury and having any convictions for lesser 
charges also overturned on appeal (as happened 
in the Morales case).

Moreover, given the fact that at least some 
members of the public have expressed sympathy 
for Mangione and his “cause,” it may well be that 
as a matter of trial strategy the less attention that 
is paid to defendant Mangione’s motives for killing 
Mr. Thompson the better it will be for the pros-
ecution. Prosecuting Mangione for first-degree 
murder as a terrorist may therefore hurt the pros-
ecution because it will require the jury to focus at 
length on the defendant’s motives and the nature 
of his “cause.”

In short, at least based on publicly reported 
information, it looks like the district attorney’s 
decision to charge Mangione with first-degree 
murder may ultimately hurt rather than help the 
prosecutor’s case.

Ethan Greenberg  is a former New York State 
Acting Supreme Court justice and a shareholder 
and member of the commercial litigation and white 
collar defense groups at Anderson Kill.
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