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Tips for Transferring Risk Through Indemnity and Insurance 
Coverage 

New Jersey entities should make contractual risk transfer a vital component of 
their business strategy.  Managing risk should not simply involve assembling 
the right insurance portfolio at the best price.  Contractually transferring 
risks to a business partner or subcontractor that is in a better position to 
control those risks is an often-overlooked, cost-efficient alternative that, when 
properly structured, offers sound legal and financial protection.  

Contracting parties shift the risk of loss in two ways: via contractual indemnity 
and via insurance requirements, including additional insured coverage.  
Although the additional insured requirement often is coupled with indemnity 
language in a contract, the two mechanisms are distinct methods of risk 
transfer.  Indeed, the additional insured coverage backstops the indemnity 
provisions.  Therefore, failing to coordinate indemnity and insurance 
requirement provisions might undermine your company’s ability to seek 
recourse when faced with a potential liability or loss you thought you had 
offloaded.

Risk Transfer through Indemnification Provisions
Contractual indemnity agreements define which party bears the loss and 
expense of an accident.  To properly indemnify a contracting party, several 
components are essential in an indemnification provision.  The provision 
should identify the risk, the party responsible for it, and any limitations on the 
scope of the indemnification.  

For example, litigation or regulatory investigations flowing from the subject 
of the contract can be a relevant, costly risk.  The provision should spell 
out whether the indemnitor is responsible for the indemnitee’s defense or 
investigation costs.  As in several other jurisdictions, New Jersey courts strictly 
construct indemnity agreements.  Absent an express clause, the indemnitor’s 
duty to defend the indemnitee might not automatically apply.    

Additionally, the agreement should specifically identify the breadth of liability.  
Liability might be required for damages “arising out of” the subject of the 
contract.  Courts often construe that phrase broadly, which could trigger the 
indemnitor’s responsibility to circumstances only loosely related to a party’s 
work.  That might be great for the indemnitee, but the indemnitor might 
consider clearer, more limited language, like liability for damages “resulting 
from” or “caused by” another’s work or conduct.

Some parties negotiate comprehensive indemnification provisions, 
colloquially termed “broad form” indemnity agreements.  There, an indemnitor 
assumes an unqualified obligation to hold the indemnitee harmless for all 
liability associated with the subject matter of the agreement – regardless 
of which party was at fault.  In other words, the “broad form” agreement 
purports to indemnify me for your sole negligence, my sole negligence, or our 
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joint negligence in the performance contemplated by the contract.  Similarly, 
some broad form agreements provide indemnification for gross negligence or 
intentional conduct.  Problematically, such an agreement might not be worth 
the paper it is written on.  Common or statutory law in various states renders 
unenforceable agreements to indemnify someone for their gross negligence, 
intentional tort, or their own negligence.  For example, agreements to 
indemnify parties for their sole negligence are generally unenforceable under 
N.J.S.A. 2A:40A-1.  Note, however, that a choice of law provision may require 
application of the law of a state where such indemnification provisions are 
enforceable.  Nevertheless, indemnity provisions, regardless of their scope, 
often contain a “savings clause” that preserves the clause from nullity should it 
be determined to be invalid.  Standard savings language will contain language 
specifying that the clause shall be construed “to the fullest extent allowed 
by law…”  In those cases, even if the indemnity provision itself was deemed 
invalid, for instance, in a jurisdiction that does not allow contractors to be 
indemnified for their own negligence. 

For an indemnitee looking to avoid significant risk while at the same time 
maintaining peace of mind that a court will not strike the agreement, or where 
financial or business relationship considerations dictate, an intermediate 
indemnity agreement may make sense.  These agreements might offer slightly 
less protection than broad form agreements, but they generally are more 
enforceable.  There, the indemnitor assumes all risk for its own negligence 
and for joint negligence.  Unless the indemnitee’s sole negligence caused the 
loss, it will be indemnified.  Of course, this type of agreement might trigger 
litigation over the parties’ respective degree of culpability.  In most states, if 
the indemnitee is less than 100% at fault, the indemnification obligation is 
enforceable.  If the indemnitee proves that the indemnitor was even 1% liable, 
the indemnitor must pay the entire loss.  While this type of agreement may 
necessitate a finding of fact, it mitigates the risk of a judicial finding that the 
clause is unenforceable.  

Parties wishing to transfer risk may agree to a limited form indemnity 
agreement, which incorporates an analysis of comparative fault.  It may 
include qualifying language like “to the extent caused by…” – that is, the 
indemnitor agrees to indemnify its contractual partner, but only to the extent 
that certain conditions are met (or not met).  For instance, the agreement may 
be only to the extent that the other party is not negligent, or to the extent 
that the other party is not involved in the loss.  Again, such wording might 
lead the parties into a factual dispute.  But the contract language is designed 
to protect the indemnitee should they be found not entirely negligent.
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Finally, any indemnification provisions should say clearly whether the 
defense and/or indemnity obligation is distinct from any requirement for 
the indemnitor to obtain insurance or name the indemnitee as an additional 
insured.

Insurance Coverage Considerations for Indemnification Obligations
Additional insured status on an indemnitor’s liability policy goes hand-in-hand 
with indemnification agreements.  Backstopping indemnification agreements 
with provisions requiring that the indemnitor procure insurance coverage 
for the indemnitee as an “additional insured” should be reflexive for both an 
indemnitor and an indemnitee.  From an indemnitor’s perspective, insurance 
can mitigate any losses that it must pay to the indemnitee under the contract.  
On the flip side, requiring an indemnitor to obtain and maintain insurance 
with specified limits provides an indemnitee some assurance that should the 
indemnitor be unable to pay, an insurance company’s deep pockets serve as a 
financial back-up for the contractual indemnity obligation.  

An indemnitee named as an additional insured enjoys the direct benefits of 
the insurance policy, including coverage for defense costs (usually outside 
policy limits) and standing to commence a breach of contract action against 
the insurance company, without paying premium.  It also preserves the 
indemnitee’s own insurance and prevents increased premiums in the future.  
However, an agreement requiring additional insured coverage is not an 
agreement between the indemnitee and the insurance company; rather, it 
is between the indemnitor and the indemnitee.  Therefore, the indemnitee’s 
remedy for the indemnitor’s failure to obtain additional insured coverage 
properly is a breach of contract action against the indemnitor, not against the 
insurance company.   

The indemnitor’s insurance policy can convey additional insured status 
through a “blanket” endorsement or through named additional insured 
coverage.  A blanket endorsement automatically provides coverage to any 
party to whom the named insured indemnitor has “agreed in writing in a 
contract or agreement” to add that party as an additional insured.  Note 
that additional insured coverage might be limited to the parties that actually 
entered into the written contract with the original named insured (e.g., 
property owners who are not signatories to contracts between general 
contractors and subcontractors might not qualify as additional insureds).  
Further, language requiring only that the insured purchase and maintain 
insurance will not be construed as requiring the indemnitee to be named 
as an additional insured.  Absent a blanket endorsement, the insurance 
policy might require that the indemnitee and the covered risk be specifically 
identified in the policy.

In order to ensure the additional insured coverage functions as intended, 
the parties should examine the named insured’s policies for exclusions 
for liabilities assumed by contract and any related carve-outs for “insured 
contracts” defined within the policies or duties or obligations that arise by 
law (i.e., tort liabilities).  The risks set forth in the indemnification agreement 
should comport with the coverage provisions in the responding policy.  
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Additionally, the insurance requirements should provide that the additional 
insured coverage (both primary and excess) should be on a “primary and non-
contributory” basis.  If a claim triggers both the indemnitor’s policy and the 
indemnitee’s policy, under that language, a court typically would hold that the 
indemnitee is entitled to coverage as an additional insured under the named 
insured’s policy before its own policy is triggered. 

Finally, an indemnitee required to be covered as an additional insured would 
be wise to require either a copy of the indemnitor’s policy or the endorsement 
naming the indemnitee as an additional insured.  While often the reciprocal 
party or its insurance company will provide a certificate of insurance, rarely 
will that certificate be proof of the indemnitee’s additional insured status.  
Should push come to shove, a court likely will look to the policy itself to 
determine additional insured status.  A putative additional insured does not 
want to discover too late that it lacks that status.  

Conclusion 
Properly drafted indemnity provisions ensure that the party in the best 
position to control risks is responsible for resulting loss and helps businesses 
avoid being held liable for losses they did not cause.  Coupling indemnity 
agreements with well-crafted insurance requirements can provide certainty in 
contracting and greatly increase the bargained-for protection needed for your 
company or business.
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When entering into contracts with third-party vendors, contractors, or tenants, 
many companies require a certificate of insurance to verify that insurance 
coverage exists. However, these seemingly straightforward documents harbor 
numerous pitfalls that can leave the certificate holder exposed to significant 
risk. Below we discuss these limitations and how to proactively address them. 

What is a Certificate of Insurance?
A Certificates of Insurance (“COI”) is a document that purports to verify the 
existence of insurance coverage. Companies routinely require COIs from third 
parties to shift the responsibility and cost of purchasing insurance coverage 
to another entity. If a claim can be made against another entity’s insurance, 
it minimizes the impact on the organization’s loss history. Additionally, 
certificates provide reassurance that in the event of a loss for which a third 
party is liable, financial resources are available beyond that third party’s own 
assets.

Critically, Certificates are NOT Insurance Policies
COIs provide very basic information about the insurance policy such as the 
policy number, policy period, insurance company name, policy limits, and the 
type of insurance. Most crucially, a certificate of insurance is not an insurance 
policy itself. It does not provide the certificate holder with any rights under 
the policy, and does not set out the contract’s terms, exclusions, or conditions 
of coverage. Therefore, organizations cannot rely on the certificate alone, 
because when a loss occurs, they risk discovering too late that adequate 
coverage does not exist, leaving them exposed to significant financial risk.

Most COIs are Issued by Brokers, Not Insurance Companies – and this 
Matters
Most COIs are issued by insurance brokers rather than by insurance 
companies, adding another layer of uncertainty. COIs do not guarantee that 
the insurance company has recognized or is even aware of the coverage 
represented by the document. In some cases, the insurance company may not 
even be aware that a certificate was issued.

Additionally, when a COI is issued by a broker, insurance companies generally 
argue they are not bound by representations in the broker’s certificate, 
contending that the broker is the agent of the policyholder rather than the 
insurance company. This distinction matters tremendously because the agency 
of the broker can determine whether coverage exists at all. 

Inaccuracies, Cancellation, and Other Hidden Risks 
Relying exclusively on COIs presents other risks as well. Sometimes, COIs 
are incomplete or misleading as to the scope of coverage provided by the 
policy. Certificates also run the risk of being fraudulent, such as in situations 
where no insurance was purchased at all. In these instances, the certificate 
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holder may have no recourse, especially if the statute of limitations for a claim 
against the broker has expired.

The COI may state that you have been added to the policy as an additional 
insured, even though the underlying policy contains no such endorsement. 
The policy may also exclude the very risk for which coverage is sought, or, 
even where coverage exists, it may be subject to high deductibles or self-
insured retentions that materially limit the coverage expected. 

Another significant risk is cancellation of the policy. Under modern ACORD 
forms, insurance companies are not required to notify certificate holders 
of cancellation unless the policy itself requires such notice. As a result, the 
certificate holder may believe coverage remains in force long after it has been 
terminated.

If the Insurance Company Denies the Additional Insured Coverage Under 
the Policy, Consider Estoppel
If an insurance company denies the additional insured coverage, the 
additional insured should consider whether an estoppel argument could be 
made. Under this doctrine, courts have prevented insurance companies from 
disclaiming coverage based on representations made in a COI that conflict 
with the underlying policy. For instance, in Int’l Amphitheater Co. v. Vanguard 
Underwriters Ins. Co., the court held that where a COI and policy conflict, the 
certificate generally controls. The court reasoned that policyholders should 
not be held to have knowledge of exclusions they were never told about. 532 
N.E.2d 493, 502 (Ill. App. Ct. 1998). 

However, certificate holders should not rely on such outcomes, because 
whether estoppel arguments are successful depends on several factors. 
Generally, estoppel arguments are strongest when the insurance company 
itself issues the COI. See e.g., Bucon, Inc. v. Pennsylvania. Mfg. Ass’n Ins. Co., 
547 N.Y.S.2d 925 (App. Div. 1989). For broker-issued COIs, success depends on 
whether the broker had authority to bind the insurance company and case-
specific factors such as whether the insurance company received a copy of the 
certificate or whether the broker made knowing misrepresentations about the 
scope coverage. See e.g., Lenox Realty v. Excelsior Ins. Co., 679 N.Y.S.2d 749 
(App. Div. 1998); Brown & Brown of Texas, Inc. v. Omni Metals, Inc., 317 S.W.3d 
361 (Tex. App. 2010). 

Best Practices to Protect Your Organization: Careful Contract Drafting 
and Reviewing the Underlying Policy
While estoppel may provide a remedy in some cases, the best approach is 
to address the risks proactively through careful contract drafting and policy 
review. The risks outlined above are exacerbated by the fact that the certificate 
holder rarely receives a copy of the actual insurance policy, relying entirely on 
the certificate as proof of adequate protection. For the certificate holder, it is 
the additional insured endorsement and the policy itself that confers coverage 
rights, not the COI. 
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Therefore, certificate holders must be proactive and insist on receiving a copy 
of the insurance policy itself. That includes drafting contracts to specifically 
require delivery of the policy, then reviewing the policy carefully to determine 
what rights they have in the event of a loss. If the policy and COI do not 
meet the certificate holder’s needs, they should insist that the documents are 
revised accordingly.

Additionally, given the risk of cancellation of the policy without notice, 
certificate holders should draft their contracts to require that the insurance 
policy obligates the insurance company to provide at least 30 days’ notice 
of cancellation to the certificate holder, allowing enough time to secure new 
insurance or mitigate the risk of loss. Or, at minimum, certificate holders 
should require evidence of renewal for subsequent policy periods.
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Known as the Policyholder Powerhouse™, Anderson Kill is a pioneer in insurance coverage 
litigation: we have more experience in litigating, trying and settling insurance coverage 
disputes than any other law firm. As the only four-time winner of Business Insurance’s Legal 
Team of the Year, our firm has an extraordinary record of obtaining insurance coverage for 
policyholders in connection with all manner of insured losses. The firm has offices in New York, 
NY; Boston, MA; Los Angeles, CA; Newark, NJ; Philadelphia, PA; Stamford, CT; and Washington, DC.  

This publication was prepared by Anderson Kill P.C. to provide information of interest to readers. 
Distribution of this publication does not establish an attorney-client relationship or provide legal advice. 
Prior results do not guarantee a similar outcome. Future developments may supersede this information.  
 
We invite you to contact the authors with any questions.
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