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New York City is regarded by many as the informal business and
finance capital of the U.S., and perhaps the entire world. For that
reason, federal prosecutors in the U.S. District Court for the Southern
District of New York have traditionally played a prominent role in
prosecuting white collar crime in America.

Similarly, the Manhattan district attorney's office has a long tradition
of prosecuting white collar cases under New York state law, and the
New York state attorney general's office has followed suit.
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It is by now a commonplace observation that today's U.S.
Department of Justice has de-emphasized the prosecution of business crime in favor of
other priorities — most notably, immigration law enforcement and the prosecution of
ordinary street crime in select jurisdictions, such as Washington, D.C.[1]

As a result, many white collar practitioners anticipate that the offices of Manhattan District
Attorney Alvin Bragg and New York State Attorney General Letitia James are going to step
up their already considerable efforts to prosecute business crime in order to fill the gap left
by federal authorities. Oddly enough, James now finds herself under federal indictment — as
will be discussed later in this article.

New York state law differs from federal law in a number of ways that significantly affect
white collar prosecutions, including with regard to grand jury practice. The focus of this
article is to compare and contrast the procedural rules that govern the grand jury in New
York state court and in federal court, and to examine how the differences between the state
and federal rules can affect the defense of a white collar case.

The chief takeaway is this: New York state's grand jury rules are more favorable to a
criminal defendant than the federal rules are. New York state's rules offer a genuine
opportunity in a limited, but significant, number of cases for a white collar criminal
defendant to either wholly defeat, or meaningfully reduce, the criminal charges that the
prosecutor seeks to bring against that defendant.

Thus, while it has been famously observed that a grand jury will indict a ham sandwich if
asked to do so by a prosecutor,[2] under New York state's grand jury rules there are times
when a criminal defendant has a fighting chance to avoid appearing on the prosecutor's
menu.

Grand juries ordinarily indict.

A grand jury — usually consisting of 23 citizens — first hears a streamlined presentation by
the prosecutor of the evidence in a criminal case and then decides whether there is a
sufficient basis to charge the defendant with a crime. If so, the grand jury votes an
indictment. If not, the grand jury votes "no true bill" and, ordinarily, the case is then
dismissed.

The case law traditionally recites that the grand jury has twin functions, as articulated by
the U.S. Supreme Court in its 1992 decision in U.S. v. Williams: "bringing to trial those who



may justly be accused, and shielding the innocent from unfounded accusations and
prosecution."[3]

Accordingly, as the court observed in 1973 in U.S. v. Dionisio, when a grand jury votes no
true bill, it serves its "historic role as a protective bulwark standing solidly between the
ordinary citizen and an overzealous prosecutor."[4]

In practice, however, when a prosecutor presents a case to a federal grand jury it is very,
very rare for the grand jury to refuse to indict. By way of illustration, in the year 2010
federal grand juries refused to indict in only 11 out of 179,849 cases.[5] Many scholars and
criminal defense lawyers therefore do not believe that the grand jury truly fulfills its mission
to protect the innocent accused from unwarranted prosecution.[6]

There are a few isolated exceptions to the general rule that federal grand juries indict when
asked. This past summer, for example, the Department of Justice on at least six occasions
failed to secure indictments from a federal grand jury in Washington, D.C., in cases growing
out of the Trump administration's highly publicized efforts to crack down on street crime in
the district.[7] But these cases are newsworthy precisely because they are so very rare.

Federal rules favor the prosecutor.
Why is it that federal grand juries almost always vote to indict a criminal defendant?
There are at least four reasons.

First, the prosecutor's burden of proof at the grand jury stage is a minimal one. In order to
obtain an indictment a federal prosecutor must present evidence to the grand jury
demonstrating probable cause to believe the defendant is guilty; the prosecutor does not
have to prove guilt beyond a reasonable doubt at the grand jury stage as they must at trial.

In essence, the grand jury's limited function is to decide not whether a defendant is guilty,
but rather only whether there is sufficient evidence to warrant a trial.

Second, the presentation of evidence to a grand jury is one-sided. As the Supreme Court
noted in Williams, "It is axiomatic that the grand jury sits not to decide guilt or innocence,
but to assess whether there is an adequate basis for bringing a criminal charge ... and to
make that assessment it has always been thought sufficient to hear only the prosecutor's
side."[8]

Thus, the prosecutor alone presents evidence to the grand jury. No defense attorney is
allowed to question witnesses, or even to be present in the grand jury room. And, in the
federal system, the defendant has no right to testify before the grand jury, and no right to
have witnesses called to testify before the grand jury on the defendant's behalf.

Third, rules of evidence do not apply in a federal grand jury. In particular, federal
prosecutors can and do ask leading questions to grand jury witnesses, and federal grand
juries are permitted to consider — and are usually presented with — a wealth of hearsay
evidence.[9]

Thus, many federal grand jury presentations feature a single lead investigator — typically,
an agent from the Federal Bureau of Investigation — who, with the aid of a few choice
leading questions asked by the prosecutor, smoothly summarizes for the grand jury in an
orderly and easily understood fashion all the evidence of guilt that the government has



gathered from multiple witnesses and documents over the course of its investigation.

Moreover, federal grand juries are allowed to consider evidence that has been improperly
seized by the government.[10]

Finally, federal grand jury indictments are not reviewed for legal sufficiency. That is to say,
federal judges ordinarily do not review grand jury presentations to determine whether the
evidence presented was adequate to make out probable cause.

A defendant who has been indicted must instead go to trial, and in the ordinary case only
then can the defendant challenge the legal sufficiency of the evidence presented at trial by
the prosecutor.[11]

New York state rules are better for defendants.

On the other hand, New York state law affords the defendant a number of important
procedural protections at the grand jury stage of a criminal case that a defendant does not
enjoy in federal court, and this helps the defendant in some cases to get a more favorable
result in state court than in federal court.

Admittedly, under New York state law the prosecutor has essentially the same minimal
burden of proof at the grand jury stage that a federal prosecutor does. New York state
prosecutors — much like their federal counterparts — need only demonstrate reasonable
cause to believe the defendant is guilty in order to obtain an indictment.[12]

And that is why even in New York state court most grand jury presentations result in an
indictment.

However, the New York state grand jury rules are better for the defendant in at least four
important respects.

First, under New York law — unlike federal law — by statute a defendant has a right to
testify before the grand jury if the defendant wishes to do so.[13] If the defendant serves
timely notice of their desire to testify and is not provided a reasonable opportunity to
testify, then any indictment voted by the grand jury must be dismissed.[14]

Thus, under New York law, in most cases the defendant has the ability to present their own
version of events to the grand jury in an effort to dissuade the grand jury from voting an
indictment, or at least from voting for the most serious charges requested by the
prosecutor.

Second, and somewhat similarly, under New York state law the defendant has the right to
request that the grand jury hear from other witnesses for the defense. The prosecutor must
inform the grand jury of such a request, and the grand jurors then choose whether or not to
hear from such witnesses.[15] Widespread anecdotal evidence indicates that in practice
almost all New York City grand juries — to their credit — choose, out of fairness, to hear
such witnesses.

Third, with a few minor exceptions, New York grand jury presentations are governed by the
same rules of evidence that apply at trial. Thus a New York state prosecutor may not
present hearsay evidence or other inadmissible evidence to a grand jury; and an indictment
that relies in important part upon inadmissible evidence must be dismissed.[16]



Finally, pursuant to New York state statute once an indictment is voted defense attorneys
routinely move to inspect and dismiss.[17]

When such a motion is made, a judge must inspect — that is, read — the minutes of the
grand jury proceeding and must dismiss the indictment, or reduce certain charges contained
in the indictment, if: (1) The evidence presented to the grand jury did not establish
reasonable cause to believe the defendant guilty of the crimes charged; (2) the indictment
relies upon inadmissible evidence presented to the grand jury; (3) the prosecutor gave the
grand jury materially faulty instructions on the law applicable in the case; or (4) the
prosecutor engaged in some other conduct that substantially impaired the integrity of the
grand jury proceedings.

Moreover, under New York's relatively recently reformed discovery rules (in 2020), within a
short period of time after an indictment is voted, the prosecutor must — in the absence of a
motion for a protective order — turn over to the defense attorney the testimony of the
witnesses who testified before the grand jury so that the defense attorney can investigate
the case and prepare for trial.[18]

With the minutes of such testimony in hand, defense counsel can analyze the grand jury
presentation in some detail and make an intelligent and pointed argument to the court as
part of the defendant's motion to dismiss as to why the grand jury evidence was inadequate
and/or inadmissible.

By way of contrast, under federal law the minutes of witness testimony before the grand
jury need not be turned over to the defense until the time of trial, and the defendant
ordinarily has no right to compel the court to inspect and dismiss.[19]

Defendants do better under New York rules.

The net result of these procedural advantages provided by New York law is that a grand jury
indictment is not quite as automatic in the New York state system as it is in federal court.
Fully reliable statistical evidence on this point is hard to come by. But studies indicate that
New York state grand juries either refuse to indict altogether, or reject felony charges in
favor of misdemeanor charges, from 5% to 10% of cases presented.[20]

Thus, in the New York state system, grand juries do vote to indict in most cases. But there
are nevertheless a significant number of cases where the grand jury declines to indict
altogether, or at least declines to include in an indictment the most serious charges
requested by the prosecutor.

There are factors other than the procedural rules that likely contribute to this disparity in
the rate of indictment between the state and federal systems. For one thing, state
prosecutors usually have a far bigger case load than do federal prosecutors.

As a result, federal prosecutors can be far more selective when deciding which cases to
present to the grand jury; and federal prosecutors generally have more time to prepare,
and greater access to investigative resources, when presenting cases to the grand jury than
do state prosecutors.

These other considerations are undoubtedly part of the reason why there are higher rates of
indictment in federal than in state court. But New York state's procedural rules are likely the
most important reason why New York defendants get more favorable results from the grand
jury process.



New York rules offer several strategic choices.

One crucial protection afforded to the defendant by New York state law is, as noted, the
right to testify before the grand jury. This gives a defendant the opportunity to present his
or her story to the grand jury and to try to convince the grand jury not to indict.

In most cases, however, it is not wise for the defendant to testify before the grand jury, for
a number of related reasons. To begin with, recall that the grand jury's limited task is to
decide whether there is sufficient evidence to warrant a trial.

Accordingly, a defendant's grand jury testimony must be extremely powerful and persuasive
in order to persuade the grand jury to vote no true bill. If instead the defendant's grand jury
testimony merely disputes in inconclusive fashion the testimony of the prosecution's
witnesses, then the grand jury will usually vote to indict and leave it to the trial jury to sort
out which side's version of the facts is more believable.

Moreover, if the grand jury does indict, then whatever the defendant has said when
testifying before the grand jury can be used against the defendant at trial.

Even though the defendant will, of course, deny guilt when testifying before the grand jury,
the defendant will nevertheless in the course of testifying often have to concede certain
facts by necessity — for example acknowledging that key documents are authentic, or
admitting to identity or to motive — that can help the prosecution prove its case at trial.

Equally important, once a defendant testifies before a grand jury, the defendant's theory of
the case is in effect largely frozen. That is so because if the defendant gives an even slightly
different version of events at trial than before the grand jury, then the defendant will be
impeached with defendant's prior sworn grand jury testimony and be made to look like a liar
before the trial jury.

Notably, grand jury proceedings take place before the defense has received any documents
in discovery from the prosecution, and there is a risk that without the benefit of discovery
the defendant may mistakenly testify before the grand jury to facts that will later be
contradicted by the documents. If so, this too will hurt the defendant's chances at trial.

More generally, it is not an easy thing for most defendants to testify before a grand jury.
Under New York state law, the defendant's lawyer does not have the opportunity to ask the
defendant questions before the grand jury and, by that means, to guide and shape the
defendant's testimony.

The Criminal Procedure Law instead provides that the defendant must first give a narrative
statement to the grand jury, after which the prosecutor and grand jurors can ask the
defendant questions.[21]

Accordingly, a defendant who testifies before the grand jury should be an articulate and
confident speaker who can, without the aid of friendly questions, provide an easily
understood and compelling narrative demonstrating innocence — and the defendant must
also be sharp enough to withstand cross-examination by the prosecutor.

Otherwise, testifying before the grand jury can make things worse, rather than better, for
the defendant.



Thus, there are considerable risks associated with a defendant testifying before a grand
jury. Nevertheless, in some white collar cases it can be worthwhile to take these risks. This
can be true, in particular, where the defendant already has a very good sense of the
outlines of the prosecution's potential case, and can launch a vigorous and targeted attack
— supported by documents — on a key element of the prosecutor's case.

Take, for example, the Oct. 9 federal indictment of James, the New York attorney general.
It has been widely reported for some time that the theory of the James prosecution is that
James falsely represented on a mortgage loan application that she intended to use a house
in Virginia as a second home, when in fact she later used it as a rental property.

It has also been reported that James made it clear elsewhere in the very same mortgage
loan application that she intended to use the house as a rental property.

Preliminary news accounts of court proceedings are often wrong. But — assuming for
didactic purposes that these press reports about the James prosecution are essentially
correct — if the James case been brought in New York state court rather than federal court,
then for a number of related reasons the case might well have been a good candidate for
the defendant to testify before the grand jury.

To begin with — even without discovery — by virtue of the extensive press coverage the
James case has already garnered, the defense would know with reasonable certainty what
allegations James needed to rebut through her grand jury testimony; and James would not
likely be met with unexpected questions about unanticipated issues.

In addition, due to her extensive experience as a litigator and politician, James would
obviously be an intelligent and savvy withness — able to make a good presentation on her
own behalf, and unlikely to be tripped up by cross-examination.

And most importantly, James would have a good chance to convince the grand jury that she
lacked the intent to deceive the lender required in order to commit mortgage fraud because
— as the mortgage application documents themselves reportedly show — she disclosed her
true intentions to the lender in writing.

And James' chances to prevail in the grand jury might have been especially good if — as
seems to have been true with the U.S. Department of Justice's recent failures to obtain
indictments in Washington, D.C. — the grand jury did not fully trust the prosecutor's
motives in bringing the case.

Moreover, even if James were unable to convince the grand jury to vote no true bill, under
New York law her counsel would also have the opportunity thereafter to make a motion to
inspect and dismiss; and defense counsel might well win a dismissal of the indictment on
the ground that the grand jury evidence was inadequate to prove probable cause, because
the mortgage application documents themselves reportedly contain a prominent and truthful
description of James' intentions for the property.

This article is, of course, not intended to serve as an analysis of James' case — about which
important facts are only beginning to emerge. But her case does provide a useful and timely
illustration of the sort of case where a white collar criminal defendant might well be better
off in New York state court than in federal court because of the procedural protections that
New York state law provides at the grand jury stage.



Conclusion

Federal grand juries almost always vote to indict. New York state grand juries usually vote
to indict, but that result is not so automatic in New York state court as it is in the federal
system. There are on occasion situations where, utilizing sound discretion and judgment,
defense counsel can use the protections afforded by New York state law to win an early
dismissal of charges against a while collar criminal defendant.
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