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Few, if any, provisions in liability insurance policies are as
consequential as the definition of "occurrence."

The significance of that term lies not only in its meaning, but also in
the context in which a dispute arises. Indeed, whether a loss involves
a single occurrence or many often determines whether excess
coverage is triggered, whether multiple self-insured retentions or
deductibles must be satisfied, and ultimately whether an insurance
company — or often, which insurance company — owes millions of
dollars in defense and indemnity coverage.
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The U.S. Court of Appeals for the Tenth Circuit underscored this point
in its July 28 decision in Church of Jesus Christ of Latter-day

Saints v. National Union Fire Insurance Co. of Pittsburgh, Pa., a case
involving multiple instances of alleged sexual abuse.[1]

While the insurance companies argued that each act of alleged sexual
abuse constituted a separate occurrence, the court observed that one
of those same insurance companies had previously argued in an
unrelated case that decades of abuse involving hundreds of victims
constituted a single occurrence under the same policy language.

The varying interpretations of "occurrence" is hardly news —
insurance industry experts and observers have been commenting on
the lack of clarity for decades.[2]

Against that backdrop, the Tenth Circuit issued one of the most
significant recent appellate decisions addressing the meaning of
"occurrence" in such policies. Its reasoning builds upon the
framework adopted months earlier by the U.S. Court of Appeals for
the Eleventh Circuit in Sheriff of Broward County v. Evanston
Insurance Co.[3]
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Together, these decisions suggest an emerging consensus that the definition of "occurrence"
in most policies is ambiguous and in close cases must be interpreted in favor of coverage.

The underlying litigation in the Church of Jesus Christ of Latter-day Saints case arose from
allegations that the church negligently failed to prevent years of sexual abuse committed by
church member Michael Jensen against multiple children. After settling the underlying
litigation, the church sought defense and indemnity coverage from National Union and Ace
Property and Casualty Insurance Co.

The insurance companies denied coverage, arguing that each individual act of abuse
constituted a separate occurrence and therefore failed to satisfy the retained limits
applicable to each occurrence.

The church advanced a fundamentally different interpretation. Rather than focusing on each
assault, it argued that its alleged institutional negligence — the continuous failure to



implement precautions that allegedly allowed Jensen's abuse to continue over several years
— constituted the relevant occurrence.

Because the insurance policies defined an "occurrence" to include "continuous or repeated
exposure to substantially the same general harmful conditions," the church argued the
alleged dangerous institutional environment amounted to one occurrence.

The U.S. District Court for the District of Utah rejected that interpretation in March 2025
and held each instance of abuse involving separate victims constituted a separate
occurrence. Reversing, the Tenth Circuit concluded that both interpretations were
reasonable, found the occurrence language to be ambiguous and construed it in favor of
coverage under black letter law.

Significantly, the Tenth Circuit emphasized that it was not deciding whether the church's
interpretation was the best reading of the policy. Rather, it held only that the church's
interpretation was reasonable. That distinction is critical. Once multiple reasonable
interpretations exist, an ambiguity exists and requires courts to adopt the construction
favoring the policyholder.

In doing so, the court reaffirmed a bedrock principle of insurance policy interpretation:
When an ambiguity exists because of poor drafting by an insurance company, that
ambiguity will be construed in favor of coverage.

The Tenth Circuit's reasoning expands upon the Eleventh Circuit's decision in the Sheriff of
Broward County case. There, the dispute arose from a tragic shooting at Marjory Stoneman
Douglas High School in Parkland, Florida, in 2018. Victims filed humerous negligence actions
against the Broward County Sheriff's Office, which sought coverage under an excess liability
policy requiring payment of a $500,000 self-insured retention for each occurrence.

Evanston argued that every gunshot — or, at a minimum, every injured victim —
constituted a separate occurrence, thereby requiring multiple self-insured retentions to be
exhausted before the excess coverage attached. The sheriff argued the shooting spree
constituted a single occurrence.

Like the Tenth Circuit, the Eleventh Circuit concluded that the occurrence language was
ambiguous. Construing that ambiguity against the insurance company, the court held that
the entire Parkland shooting constituted a single occurrence, requiring satisfaction of only
one self-insured retention to trigger excess coverage.

Importantly, the Tenth Circuit's opinion in Church of Jesus Christ of Latter-day Saints
addressed head-on the very real possibility that there will be other cases where the shoe is
on the other foot, the parties' interpretations are reversed, and yet the pro-coverage
outcome should remain the same.

In response to concerns that under its analysis, one policyholder might argue for multiple
occurrences and another might argue for one, the court stood by the purpose of the
interpretive principle and clearly stated:

This could happen. So what? Under Utah law, the court's job is to ask whether the
insurer wrote a policy that can reasonably be interpreted in two ways. If so, then the
insurer has invited insureds to play "heads I win tails you lose" with that ambiguous
provision. Ambiguous provisions thus carry a high price. To avoid that high price,



insurance-policy drafters can clarify those provisions - to the benefit of the insurer,
the insured, and the courts.

Together, these Tenth and Eleventh Circuit opinions suggest that federal appellate courts
are increasingly reaffirming that insurance companies bear the consequences of drafting
occurrence language that reasonably supports competing interpretations, and that
ambiguities should be construed in favor of coverage.

After all, insurance risk transfer benefits society by pooling risks that individual
policyholders cannot bear and turns them into a win-win for policyholders and insurance
companies alike. The policyholder pays a premium it can afford and continues to operate its
business protected against catastrophe if a horrible accident happens. The insurance
company collects vast sums in premiums, accumulates a surplus, earns meaningful returns
on the money it is holding, and retains a tidy profit even after covering the claims of the
policyholders that happen to suffer losses.

Insurance law consistently has aligned with the fundamentals regarding risk transfer, and
the best example has been the black letter law that ambiguous provisions are interpreted in
favor of coverage.

This is not only because insurance companies generally draft the language and are held
responsible for unclear policy wordings, but also because if one party is going to get the
short end of the stick on a toss-up claim, tipping in favor of coverage best fulfills the risk
transfer purpose, protects the policyholder per the essence of the arrangement and still
leaves the insurance company in a position to earn profits on its overall book of business.

The Church of Jesus Christ of Latter-day Saints and Sheriff of Broward County cases are
thoughtful decisions correctly applying the law and supporting principles that foster the
important role that insurance plays in society.

Whether these decisions ultimately represent the beginning of a broader national trend
remains to be seen. Yet they stand as significant appellate authority reinforcing a
fundamental principle of insurance law: When an insurance company sells a policy with
ambiguous terms subject to more than one reasonable interpretation, that language is
construed in favor of coverage.
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