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Choice of law can determine the outcome of an insurance coverage dispute before the merits are ever reached.
Although New York and New Jersey are neighboring states, their laws differ substantially on many insurance issues.
One of the sharpest differences concerns the obligations of insurance brokers to their clients.

New York: A Limited Duty to Procure Requested Coverage

Under New York law, an insurance broker ordinarily functions much like an “order taker” The broker has a common
law duty to obtain the coverage specifically requested by its client within a reasonable time or to advise the client
that it cannot do so. The broker generally does not have a continuing obligation, however, to assess the client’s risks,
recommend additional insurance, or advise the client the requested coverage may be inadequate.

As the New York Court of Appeals explained in Murphy v. Kuhn, insurance brokers ordinarily have “no continuing duty
to advise, guide or direct a client to obtain additional coverage.” Accordingly, a client pursuing a broker liability claim
generally must identify a specific request for coverage that the broker failed to procure. A generalized instruction to

nu

obtain “full coverage,”“adequate coverage,” or the “best available policy” may not be enough.

This rule makes broker liability claims particularly difficult in New York when the problem is not the broker’s failure to
purchase a requested policy, but its failure to identify a risk, recommend sufficient limits, or warn the client about a
restrictive exclusion or condition. If the policyholder never specifically requested the missing coverage, the claim may
fail even though the policyholder reasonably expected the broker to evaluate its insurance needs.

New York recognizes an important but narrow exception when a“special relationship” develops between a client and a
broker. InVoss v. Netherlands Insurance Co., the Court of Appeals identified three circumstances that may create such
a relationship:

1. The broker receives compensation for consultation apart from the payment of insurance premiums;

2. The parties interact concerning a coverage question and the policyholder relies on the broker’s expertise; or

3. A course of dealing over an extended period places an objectively reasonable broker on notice that its advice is
being sought and specially relied upon.

Special relationships remain the exception, not the norm in New York. A long-standing relationship, by itself, does not
necessarily create an advisory duty. The policyholder must present evidence that the relationship went beyond an
ordinary agreement to procure the requested coverage.

New York does not necessarily impose an absolute bar merely because the policyholder failed to read the policy. In
American Building Supply Corp. v. Petrocelli Group, Inc., the Court of Appeals held that the failure to read a policy
may support comparative negligence but does not automatically defeat an otherwise viable claim against the broker.

© 2026 Anderson Kill P.C.




A Tale of Two States: Broker Liability in New York and New Jersey

Nevertheless, without evidence of a specific request or a special relationship, the policyholder frequently cannot
establish an underlying duty necessary to reach that issue, making the prosecution of claims against insurance brokers
in New York very difficult.

New Jersey: A Fiduciary and Professional Standard

New Jersey begins from a materially different premise. An insurance broker acts in a fiduciary capacity and must
exercise good faith, reasonable skill, and diligence in serving the client. This heightened standard reflects the
complexity of insurance policies and the broker’s specialized knowledge relative to the ordinary policyholder.

The doctrine has deep roots. In Rider v. Lynch, the New Jersey Supreme Court explained that a broker engaged

to procure insurance must possess reasonable knowledge of the available policies, their terms, and the coverage
available in the area in which the client seeks protection. If he procures a policy that is void, materially deficient, or
inconsistent with the coverage the broker undertook to provide, the broker may be responsible for the resulting loss.

The New Jersey Supreme Court reinforced and expanded upon this rule in Aden v. Fortsch. Aden characterized the
negligent procurement of insurance as a form of professional malpractice and held that a broker could not reduce
its liability by arguing that a policyholder negligently failed to read the policy and discover the broker’s own mistake.
Indeed, a policyholder in New Jersey is entitled to rely on its broker’s expertise in performing the very task for which
the broker was retained.

That holding does not mean a policyholder’s conduct is irrelevant in every case. For example, a policyholder

who withholds material information, disregards the broker’s instructions, or otherwise prevents the broker from
performing may face causation or comparative-fault arguments. Nor does New Jersey require brokers to recommend
every conceivable type of insurance. In Holm v. Purdy, the Supreme Court explained that the fiduciary duty generally
extends to the categories of coverage the broker undertook to obtain and to coverage necessitated by a particular
peril known to the broker. The Court declined to impose a limitless obligation to advise clients about every product
available in the insurance market.

Even with those limitations, New Jersey imposes substantially broader responsibilities on brokers than New York.

A New Jersey broker cannot always wait for the client to use precise insurance terminology or identify a particular
endorsement. The broker must make reasonable inquiries, understand the protection its client is seeking, recognize
material risks disclosed through the relationship, and use professional judgment in procuring the requested coverage.

Consumer Fraud Act Exposure

New Jersey recently expanded the potential consequences of broker misconduct. In Lowe v. Audet, the New Jersey
Supreme Court unanimously held that insurance brokers, producers, and agents are not exempt from the New Jersey
Consumer Fraud Act as “semi-professionals” or under the judicially created learned-professional exception.

The decision does not establish that every instance of negligence by a broker automatically constitutes consumer
fraud. A claimant must still prove the elements of a Consumer Fraud Act claim, including an unlawful practice, an
ascertainable loss, and the required causal relationship. Nevertheless, allegations involving deceptive marketing,
affirmative misrepresentations, knowing omissions, or unconscionable commercial practices in the sale and
procurement of insurance may now expose a broker to Consumer Fraud Act liability, which, if proven, could result in
recovery of treble damages and reasonable attorneys' fees.

Communication is the Best Protection

These divergent standards make choice of law critical. A claim that is difficult to maintain under New York law may
be viable in New Jersey. The potential availability of Consumer Fraud Act claims makes the distinction even more
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consequential.

For brokers, the practical lesson is straightforward: communication must be treated as a substantive part of procuring
insurance. A broker should understand the client’s operations, identify the risks the client expects to insure, explain
material limitations, and document the advice given.

Important exclusions, sublimits, coinsurance requirements, protective safeguards, and conditions affecting coverage
should not be addressed solely through undocumented conversations. The broker should identify those provisions in
writing, explain their practical consequences, recommend available alternatives, and obtain written confirmation of its
client’s informed decision.

A signed proposal or acknowledgment is not necessary a complete defense to professional negligence or consumer
fraud, particularly in New Jersey. But whether a broker is operating in New York or New Jersey, a clear written record
can demonstrate that a broker performed its job and is the best way to protect itself from future claims. Careful
communication remains the most effective means of preventing disputes and protecting both the broker and the
client.consequential.
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