By Allen Wolff and
Joshua Zelen

Key points:

GCs and CMs

should avoid directly
performing construction
work, limiting their
activities to oversight,
management, and
general conditions;

Claims due to
occurrences damaging
the property of others

are not subject to the
“your work” exclusion in
a CGL policy;

Construction defect
claims for completed
work are eligible for
coverage up to the
amount of the Products/
Completed Operations
Aggregate shown in the
policy’s Declarations.
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General Contractors and
Construction Managers Can
Get Insurance Coverage for
Construction Defect Claims

EDITOR’S NOTE: This article is the second in a series about insurance coverage for
construction projects. Each short article addresses a common situation where an
insurance company stated grounds for denial or limitation of coverage in an improper,
overbroad, or misleading way. In such situations, policyholders should know their rights
to coverage and assert them aggressively. Insurance coverage, when available, can be
essential and necessary for a business to close out lingering liabilities.

Myth: Construction Defect
Claims are Excluded Because
Damage to “Your Work” is
Excluded from Coverage

A common myth in the world of con-
struction insurance is that General Con-
tractors (“GC”) and Construction Manag-
ers (“CM”)do not have insurance coverage
for claims involving construction defects.
Don't be fooled. If your contracts and
your insurance are right, coverage should
be available. Read on for a few short tips
about getting that coverage.

The Truth: GCs and CMs Can
Obtain Coverage for Construction
Defect Claims Alleging

Property Damage to Completed
Operations, When Construction
Defect Claims Typically Arise.

If you are a GC or a CM facing a
construction defect claim, you are
probably wondering how to obtain in-
surance coverage when your general

liability policy contains a “your work”
exclusion. This exclusion typically
provides that “the policy will not cov-
er: “Property damage’ to ‘your work’
arising out of it or any part of it and
included in the ‘products-completed
operations hazard.” “Your work” is
defined by nearly all general liability
policies as meaning “work or opera-
tions performed by you or on your
behalf” and includes “the provid-
ing of or failure to provide warnings
or instructions.”

At first glance, this exclusion appears
to be difficult to overcome. After all,
it is your worksite, and, as GC or CM,
you often hire subcontractors to carry
out certain tasks on your behalf, right?
If you are a GC or CM that does not
perform construction activities your-
self, you may be entitled to coverage.
General liability policies commonly in-
clude an exception to the “your work”
exclusion that “this exclusion does not
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apply if the damaged work or the work
out of which the damage arises was
performed on your behalf by a sub-
contractor.” This means GCs and CMs
that limit their activities to oversight,
management, and general conditions
have no “work” that can suffer property
damage. See, e.g., SW Design Build, Inc. v.
Auto-Owners Ins., No. 3:16-CV-82, 2017
WL 5015524, at *9-10 (D.N.D. Sept. 29,
2017) (holding that “your work” exclu-
sion did not apply where construction
manager provided services in support
of construction project and subcontrac-
tors did the actual construction work);
Travelers Indem. Co. of Am. v. Moore &
Assocs., Inc., No. M2004-01233-COA-
R3CV, 2005 WL 2293009, at *14 (Tenn.
Ct. App. Sept. 20, 2005) (holding that
“your work” exclusion did not apply
where general contractor provided a
supervisory role and subcontractors
performed actual construction work).
As a result, the “your work” exclusion
does not apply to intangible decision
making and coordination of work per-
formed by others.

General liability policies also contain
a “products-completed operations haz-
ard” that includes coverage for:
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“all ‘bodily injury’ and ‘property dam-
age’ occurring away from premises you
own or rent and arising out of ‘your
product’ or ‘your work’ except:

1. Products that are still in your

physical possession; or

2. Work that has not yet been com-

pleted or abandoned. However,

‘vyour work’ will be deemed com-

pleted at the earliest of the fol-

lowing times:

a. When all of the work called for in
your contract has been completed.

b. When all of the work to be done
at the job site has been complet-
ed if your contract calls for work
at more than one job site.

c. When that part of the work done
at a job site has been put to its
intended use by any person or
organization other than anoth-
er contractor or subcontractor
working on the same project.

Work that may need service, main-
tenance, correction, repair or replace-
ment, but which is otherwise complete,
will be treated as completed.”

In other words, construction defect
claims for completed work are eligible
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for coverage up to the amount of the
Products/Completed Operations Ag-
gregate shown in the policy's Dec-
larations. U.S. Fire Ins. Co. v. J.5.U.B.,
Inc., 979 So. 2d 871, 891 (Fla. 2007)
(holding that products completed-
operations hazard coverage in general
contractor’s commercial general liabil-
ity policy provided coverage where a
claim was made against the contractor
for damage to the completed project
caused by a subcontractor’s defec-
tive work). In some instances, cover-
age for products and completed op-
erations may not have been obtained
under the general liability policy, but
may have been acquired as an inde-
pendent coverage on substantially
similar terms. GCs and CMs may also
be able to obtain coverage from the
contractual indemnification obliga-
tions and the insurance obligations of
their subcontractors.
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Take Away

The exclusion for “your work” only
prevents coverage for property damage
to the GC'’s or CM'’s own work from ongo-
ing operations; coverage for “your [com-
pleted] work” is picked up in the prod-
ucts/completed operations hazard. &

ALLEN R. WOLFF is co-chair of Ander-
son Kill’s Construction Industry Group
and Corporate and Commercial Litiga-
tion Group. Allen is a thirty-year veteran
of construction and insurance law, with
a national practice handling construc-
tion defect claims. He is a shareholder in
Anderson Kill's New York office.
awolff@andersonkill.com

(212) 278-1379

JOSHUA A. ZELEN concentrates his
practice in commercial litigation and in-
surance recovery. He is an attorney in
Anderson Kill's New York office.
jzelen@andersonkill.com

(212) 278-1042

Anderson Kill practices law in the areas of Insurance Recovery, Commercial Litigation,
Environmental Law, Estates, Trusts and Tax Services, Corporate and Securities, Antitrust,
Banking and Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign
Investment Recovery, Public Law, Government Affairs, Employment and Labor Law, Captive
Insurance, Intellectual Property, Corporate Tax, Hospitality, and Health Reform. Recognized
nationwide by Chambers USA, and best-known for its work in insurance recovery, the firm
represents policyholders only in insurance coverage disputes — with no ties to insurance
companies and has no conflicts of interest. Clients include Fortune 1000 companies, small
and medium-sized businesses, governmental entities, and nonprofits as well as personal es-
tates. The firm has offices in New York, NY, Boston, MA, Denver, CO, Los Angeles, CA,
Newark, NJ, Philadelphia, PA, Stamford, CT, and Washington, D.C.

This publication was prepared by Anderson Kill P.C. to provide information of inter-
est to readers. Distribution of this publication does not establish an attorney-client re-
lationship or provide legal advice. Prior results do not guarantee a similar outcome.
Future developments may supersede this information. We invite you to contact the authors with
any questions. © 2023 Anderson Kill P.C.
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We are
interested in
your feedback
on lopics for
future articles
and seminars.
Please email
us.
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