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A.l. Did What? — Don't Let Your
Insurance Company Use the
Involvement of A.l. Technology to
Reduce Your Insurance for a Claim

By William G.
Passannante

Rey points:

A lawyer recently filed
a brief citing several
cases that it turned
out had been invented
(unbeknownst to the
lawyer) by ChatGPT.

How might insurance
coverage for liability
stemming from such an
error play out? Using
un-artificial intelligence,
we map out likely
scenarios.

For novel claims, expect —
and be prepared to fight —
novel coverage defenses.
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Artificial intelligence tools permit hu-
mans to make bigger and more gran-
diose mistakes. Insurance companies
make things even worse with improper
claims practices.

A New York Times account of a lawyer
who used ChatGPT to prepare a court
filing shows how reliance upon A.l. tools
can multiply the impact of errors.

In an affidavit filed in Federal Courtin
New York, the hapless lawyer declares,
“It was in consultation with the genera-
tive artificial intelligence website Chat
GPT (sic), that your affiant did locate and
cite the following cases in the affirma-
tion in opposition submitted, which this
Court has found to be nonexistent.”

In other words, ChatGPT appears to
have invented six (6) nonexistent cases
for this lawyer to rely upon in a court
filing. Also, the same affidavit shows
the poor lawyer also asked ChatGPT to
confirm the existence of the imaginary
cases, and it did so.

Thus, this lawyer has made a sub-
stantial mess for himself, his colleagues,
and his law firm. Without the disarming
power of A.l, the lawyer would have
avoided the mistake.

Insurance Companies
Take Advantage

To create the case history in ques-
tion, ChatGPT drew various scraps of
information from its unfathomably
large database and assembled an al-

ternate reality. As possessors of or-
ganic intelligence, we can do that too.
While there is no public record about
any insurance claim the hapless lawyer
in this case may have filed, let’s draw
on what we know about the insurance
claims process and imagine how such
claims might proceed. As possessors
of un-artificial intelligence, we'll spell
out at the start that the scenarios we
spin are hypothetical.

AndersonKill.com 1


http://www.andersonkill.com
https://www.nytimes.com/2023/05/27/nyregion/avianca-airline-lawsuit-chatgpt.html?smid=url-share
https://www.documentcloud.org/documents/23826751-mata-v-avianca-airlines-affidavit-in-opposition-to-motion?responsive=1&title=1
https://www.andersonkill.com/People/William-G-Passannante
https://www.andersonkill.com/People/William-G-Passannante

Our “database” of thirty years of in-
surance coverage litigation experience
offers an organizing principle: Insurance
companies often cannot resist the urge
to take unfair advantage when an insur-
ance claim happens.

Imagine an attorney who files a claim
seeking defense and indemnity for li-
ability stemming from his citation of le-
gal opinions invented by a chatbot. He
provides notice to Insurance Company
A, which sold his firm a cyber insurance
policy, and Insurance Company B, which
provided the firm's Errors & Omissions
coverage. Insurance Company A rejects
coverage on grounds that the claim is
an E&O claim, and Insurance Company
B rejects coverage on grounds that it’s a
cyber claim. Insurance companies often
point at each other in complex claims.
The jaded among us may expect such
behavior, but in many cases it is bad faith.

In our A.l. case, the E&O insurance
company might point to cyber exclu-
sions in the policy, even though a hu-
man error multiplied by an electronic
tool is not what most would think of
as a cyberattack. The cyber insurance
company might argue, conversely, that
the attorney-policyholder was not
hacked or otherwise cyber-assaulted,
or even the victim of a software error
(as the chatbot’s construction of fanci-
ful “information” may be in accordance
with its current design).

If the basic fact of coverage is indis-
putable, the claims-avoiding argument
often turns to which limit of liability or
which deductible applies.

In my experience, insurance compa-
nies often choose the policy, exclusion,
limit, or retention that suits their finan-
cial interests, even if the policyholder in-
tended to buy broad seamless coverage.
Such claims behavior over decades gave
rise to generally policyholder-friendly
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rules of insurance policy construction
and insurance bad faith law, which courts
use to sort through claims disputes.

Insurance Policies are a
Unique Product

Insurance policies uniquely first re-
quire the policyholder to perform by
paying insurance premiums. The insur-
ance company delays payment of the
claim — often excessively — atits option.
Policyholders rely on the good faith
and fiduciary nature of the insurance
company. This disjointed performance
of the parties to the insurance policy
can lead, particularly in novel matters
such as those involving A.l.-multiplied
harm, to wrongful claims practices. Pol-
icyholders need not permit insurance
companies to protect only their finan-
cial self-interest. Instead, policyholders
can and should insist that policyholder
interests in reducing liability and mini-
mizing losses occupy the central posi-
tion when facing an insurance claim.

Don'’t Let A.l. Distract You from
Getting Your Claim Paid

The future will permit artificial intel-
ligence tools to help humans make big-
ger and more severe mistakes. Don't let
your insurance company compound the
insult by failing to make a fair payment
for aclaim. &
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covery in D&O, E&O, asbestos, environ-
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Imagine:
Insurance
Company

A rejects
coverage on
grounds that
the claim

is an E&E0O
claim, and
Insurance
Company

B rejecls
coverage on
grounds that
it’s a cyber
claim.
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About Anderson Kill

Anderson Kill practices law in the areas of Insurance Recovery, Commercial Litigation,
Environmental Law, Wills, Trusts and Estates, Corporate and Securities, Antitrust, Banking
and Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign Invest-
ment Recovery, Public Law, Government Affairs, Employment and Labor Law, Captive In-
surance, Intellectual Property, Corporate Tax, Hospitality, and Health Reform. Recognized
nationwide by Chambers USA, and best-known for its work in insurance recovery, the firm
represents policyholders only in insurance coverage disputes — with no ties to insurance
companies and has no conflicts of interest. Clients include Fortune 1000 companies, small
and medium-sized businesses, governmental entities, and nonprofits as well as personal es-
tates. The firm has offices in New York, NY, Newark, NJ, Philadelphia, PA, Washington, D.C.,
Stamford, CT, Los Angeles, CA, Denver, CO, and Boston, MA.

This publication was prepared by Anderson Kill P.C. to provide information of inter-
est to readers. Distribution of this publication does not establish an attorney-client re-
lationship or provide legal advice. Prior results do not guarantee a similar outcome.
Future developments may supersede this information. We invite you to contact the authors with
any questions. © 2023 Anderson Kill P.C.
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We are
interested in
your feedback
on lopics for
future articles
and seminars.
Please email
us.
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