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Key points:

Contractual liability
exclusions in
commercial general
liability (“CGL”) policies
do not prevent coverage
for work accidents.

An accident occurring
in the course of, or as a
result of, construction
is not merely a contract
breach excluded

from coverage.

Insurance policy
exclusions include a
vital exception for
insured contracts.
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EDITOR’S NOTE: This article is the first in
a series about insurance coverage for con-
struction projects. Each short article ad-
dresses a common situation where an in-
surance company stated grounds for denial
or limitation of coverage in an improper,
overbroad, or misleading way. In such situ-
ations, policyholders should know their
rights to coverage and assert them aggres-
sively. Insurance coverage, when available,
can be essential and necessary for a busi-
ness to close out lingering liabilities.

Myth: Losses Related to
Contractual Liabilities are
Not Covered

Truth: The Policyholder is

a Contractor, Not a Vandal

“The losses are related to contractual
liabilities that are excluded from cover-
age.” Fact or fiction? It's a misleading
fiction that often discourages policy-
holders from fighting to obtain cover-
age. Don't be fooled!

No One Contracts to
Create Damages

Contractors are just that: contrac-
tors. They work pursuant to a contract.
They do not wrongfully enter upon the
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property of others and alter its condition
without permission. Doing that would
be illegal trespassing and vandalism. In-
stead, contractors agree to contracts by
which they are authorized to enter an
owner'’s property and to perform con-
struction work on it. Those same con-
tracts tend to include provisions calling
for the contractor to indemnify the own-
er for claims and damages arising out of
the negligence of the contractor.

In the course of performing that con-
struction work, accidents can happen.
The accident was not what the owner
hired the contractor to do. A lawsuit
claiming damages for the accident en-
sues. Those damages include a request
for payment under the construction
contract. The contractor now faces
liability arising out of, in the broad-
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est sense, the performance of work
pursuant to the contract. Sometimes
that alleged liability is based on claims
of negligence as well as breach of the
contract’s indemnity provision. The
contractor prudently and promptly pro-
vides notice of the claims to its general
liability insurance company.

The Myth

The contractor’s insurance company
responds that the policy should not pay
for the contractor’s contractual obliga-
tions. The insurance company refer-
ences a policy exclusion for contractual
liability and states that general liability
insurance is limited to claims for bodily
injury or property damage.

The Truth

If it seems that the contractor’s mis-
take might be excluded from cover-
age, fear not. The policy’s base insuring
agreement provides that it will cover
liability because of property damage
that is caused by an occurrence. See
Vandenberg v. Superior Court, 21 Cal. 4th
815, 841 (1999), in which the court held
that a CGL policy’s coverage agree-
ment “is intentionally broad enough to
include the insured’s obligation to pay
damages for breach of contract as well
as for tort, within limitations imposed
by other terms of the coverage agree-
ment (e.g., bodily injury and property
damage as defined, caused by an occur-
rence) and by the exclusions”. The acci-
dent during the performance of work by
the contractor results in property dam-
age. As it is potential liability because of
property damage resulting from an ac-
cident, it is not excluded from coverage.

The contractual liability exclusion
in the policy does not exclude cover-
age in this situation. That exclusion has
been widely held to apply “where the
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insured has contractually assumed the
liability of a third party, as in an indem-
nification or hold harmless agreement”
(but even then, there are exceptions as
noted below). American Family Mut. Ins.
Co. v. American Girl, Inc., 268 Wis. 2d 16,
48 (2004) (emphasis added). And courts
typically caution against turning a CGL
policy “into a surety for the perfor-
mance of [a contractor’s] work.” George
A. Fuller Co. v. United States Fid. & Guar.
Co., 200 A.D.2d 255, 260 (1994).

But in the scenario here, the con-
tract merely required the contractor to
assume a duty to perform work at the
site. The loss is fortuitous. Consider
this: unless the terms of the contract
specified that the contractor was obli-
gated to act negligently so as to cause
property damage, then it cannot be said
that the property damage was the re-
sult of a contractual obligation of the
contractor. Rather, the property dam-
age resulted from a mistake committed
while performing work that had been
authorized pursuant to the contract.

Yes, There is Coverage

Under the policy, the insurance
company has committed to “pay those
sums that [the policyholder] becomes
legally obligated to pay as damages
because of ... ‘property damage’”, and
the duty to defend the policyholder
against those claims is triggered by
“any ‘suit’ seeking those damages.”
The policy provides that it will apply
to “property damage” that is “caused
by an ‘occurrence.” An “Occurrence”
is defined as “an accident, including
continuous or repeated exposure to
substantially the same general harm-
ful conditions.” “Property damage” is
“Physical injury to tangible property,
including all resulting loss of use of
that property.”

‘The co-
exislence of
a contract
with the acts
of negligence
that resulted
in third-party
property
damage does
not absolve
the insurance
company of
ils coverage
obligation. . .
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The critical question for coverage
is whether the lawsuit alleges prop-
erty damage caused by an occurrence.
“There is no requirement that the [poli-
cyholder] engage in negligent conduct,
commit any other tort or even be at
fault for the property damage, so long
as it is ‘legally obligated to pay’ for it.
Without such requirements, one can-
not read into the policy an exclusion
for contract-based liability that is not
stated in the policy.” Hotel des Artistes,
Inc. v. Gen. Acc. Ins. Co. of Am., 9 A.D.3d
181, 192 (1st Dep’t 2004), abrogated on
other grounds, KeySpan Gas East Corp.
V. Munich Reins. Am., Inc., 23 N.Y.3d 583
(2014); see also, e.g., Desert Mountain
Props. Ltd. Partnership v. Liberty Mut. Fire
Ins. Co., 236 P.3d 421, 431 (Ariz. App.
2010) (“Instead, we hold that the ‘prop-
er inquiry is whether an ‘occurrence’ has
caused property damage, not whether
the ultimate remedy for that claim lies
in contract or in tort.””) (citation omit-
ted), aff'd, 226 Ariz. 419 (2011); Lamar
Homes, Inc. v. Mid-Continent Cas. Co.,
242 SW.3d 1, 13 (Tex. 2007) (“Any pre-
conceived notion that a CGL policy is
only for tort liability must yield to the
policy’s actual language”).

Exceptions Make the Rule

Yet when the insurance company at-
tempts to exclude contract liabilities,
the insurance company nevertheless
must make exceptions. The construc-
tion industry, as well as others, relies
upon risk transfer through contract (as
noted above). Indemnification clauses
that transfer the risk of loss to the party
most able to manage the risk are an es-
sential risk management technique. The
policy language provides for this by ex-
tending coverage for damages:

(1) That the insured would have
in the absence of the contract or
agreement; or
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(2) Assumed in a contract or
agreement that is an “insured con-
tract”, provided the “bodily injury”
or “property damage” occurs subse-
guent to the execution of the con-
tract or agreement. Solely for the
purposes of liability assumed in an
“insured contract,” reasonable at-
torney fees and necessary litigation
expenses incurred by or for a party
other than an insured are deemed to
be damages because of “bodily in-
jury” or “property damage.”

An “insured contract” is one where
the policyholder assumes the tort liabil-
ity of another party to pay for “bodily
injury” or “property damage” to a third
person or organization. Tort liability is
usually defined in the policy to be liabil-
ity that would be imposed by law in the
absence of any contract or agreement
(i.e., mistake, accident, negligence). In
our scenario described above, cover-
age is available not only because the
construction contract’s indemnification
clause is an “insured contract,” but also
because the property damage is a liabil-
ity the contractor “would have in the
absence of the contract or agreement.”

The co-existence of a contract with
the acts of negligence that resulted in
third-party property damage does not
absolve the insurance company of its
coverage obligation as stated in the
policy. The insurance company sold
its insurance policy to a contractor,
not to a vandal. &
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About Anderson Kill

Anderson Kill practices law in the areas of Insurance Recovery, Commercial Litigation,
Environmental Law, Estates, Trusts and Tax Services, Corporate and Securities, Antitrust,
Banking and Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign
Investment Recovery, Public Law, Government Affairs, Employment and Labor Law, Captive
Insurance, Intellectual Property, Corporate Tax, Hospitality, and Health Reform. Recognized
nationwide by Chambers USA, and best-known for its work in insurance recovery, the firm
represents policyholders only in insurance coverage disputes — with no ties to insurance
companies and has no conflicts of interest. Clients include Fortune 1000 companies, small
and medium-sized businesses, governmental entities, and nonprofits as well as personal es-
tates. The firm has offices in New York, NY, Newark, NJ, Philadelphia, PA, Washington, D.C.,
Stamford, CT, Los Angeles, CA, Denver, CO, and Boston, MA.

This publication was prepared by Anderson Kill P.C. to provide information of inter-
est to readers. Distribution of this publication does not establish an attorney-client re-
lationship or provide legal advice. Prior results do not guarantee a similar outcome.
Future developments may supersede this information. We invite you to contact the authors with
any questions. © 2023 Anderson Kill P.C.
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