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Il signs indicate that former President Donald
ATrump will soon be indicted by a New York
County Grand Jury in connection with a “hush
money” payment made to adult film star Stormy
Daniels. Based on media reports and public com-
ments made by President Trump’s own lawyers and
supporters, it appears that Trump will be charged
with Falsifying Business Records in the First Degree
in violation of New York Penal Law §175.10,a Class E
Felony punishable by up to four years in state prison.
By way of background, the definition of the crime of
falsifying business records requires in relevant part
that the defendant, acting with the intent to defraud,
make or cause a false entry to be made in the busi-
ness records of an enterprise; the crime is elevated
from a misdemeanor to a felony when the intent to
defraud “includes an intent to commit another crime
or to aid or conceal the commission thereof.” See
New York Penal Law §175.05 and §175.10.

Here it appears that the prosecution’s theory will
be that Trump falsified the records of the Trump
Organization by characterizing in those records what
was in truth $130,000 in hush money paid to Ms.
Daniels as a “legal fee” paid to Trump'’s attorney and
“fixer” Michael Cohen.

It further appears that the prosecution will con-
tend that Trump’s crime was a felony because it was
committed with the intent to conceal the federal
campaign finance law crime that Cohen committed
by paying Daniels—a crime for which Cohen has
pleaded guilty and was sentenced to prison by a
federal court.

As detailed below, the prosecution faces a num-
ber of significant legal hurdles in pursuing its case
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against the former President, but those hurdles are
not the ones that Trump’s lawyers and supporters
have thus far focused upon in their public comments
about the case.

Trump Floats Weak Defenses

To date, Trump’s attorneys and supporters have
floated three principal lines of defense in the media.
None seems to have much merit.

First, Trump’s New York criminal defense attor-
ney, Joseph Tacopina, has argued that there was
no “falsification” of business records at all here.
Instead, Tacopina asserts that the hush money pay-
ment that was made to Ms. Daniels can properly
be characterized as the payments of “legal fees”
because it was paid to Daniels through an attorney,
namely Michael Cohen.

This seems like a very slim reed upon which to rest
President Trump'’s defense. The prosecutor can and
should argue that “legal fees” means payments made
to a lawyer in return for the lawyer’s legal services;
hush money paid to a porn star does not somehow
become a “legal fee” merely because that hush
money was funneled from the President to Daniels
through a lawyer.
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Moreover, the prosecution will undoubtedly further
point out that many details of the payment—a pay-
ment that reportedly was initially made by Cohen
(pursuant to a non-disclosure agreement that used
pseudonyms for Trump and Daniels) through a newly
created Delaware shell company from the proceeds
of a personal home equity loan taken by Cohen,
and that was later reimbursed by Trump to Cohen in
equal structured payments made over many months
that were falsely characterized as Cohen’s “retainer”
fees—reek of an intention on Cohen and Trump’s part
to conceal, deceive, and falsify.

Thus, it seems plain that if hush money that was
paid to Daniels was in fact characterized in Trump
Organization records as the payment of “legal fees,’
then that characterization was deliberately false.

Second, Professor Alan Dershowitz has argued (con-
sistently with the theme of his new book Get Trump)
that the Manhattan D.A’s hush money case against the
former President should (and ultimately will) be dis-
missed because it is a “selective prosecution” founded
upon improper discriminatory political motives.

This defense also seems destined for failure. To
begin with, the notion that Trump is being treated
differently than similarly situated defendants is inher-
ently flawed because Trump’s case is, rather obvi-
ously, sui generis; there has (thankfully) never been
any other case (that we are aware of) where a sitting
U.S. President has paid hush money to a porn star (or
falsified business records in order to conceal such
a payment).

It will thus seemingly be very hard for Trump’s
lawyers to argue that Trump is being treated more
harshly than similarly situated defendants, because
there has never been a similarly situated defendant.
See People by James v. Trump Org. Inc., 205 A.D. 3d
625, 626 (1 st Dept.), appeal denied, 38 N.Y. 3d 1053
(2022) (selective prosecution claim requires that
defendant show a law was administered “with an evil
eye and an unequal hand;” in particular, defendant
must show that he was treated differently than simi-
larly situated defendants).

More importantly, it is well settled that, because of
separation of power concerns, courts are reluctant
to inquire into a prosecutor’s motives for bringing a
criminal case. So long as there is probable cause to
support a charge—and here, there plainly appears to
be probable cause—as a general rule courts will not
dismiss a case based on allegations of “selective
prosecution.” See United States v. Armstrong, 517 U.S.

456 (1996); Evan T Barris, The Selective Prosecution
Defense, N.Y.L.J. (Aug. 31, 2022).

Third, a number of legal analysts have questioned
the propriety of the “bump-up” from a misdemeanor
to a felony charge of falsifying business records in
the Trump hush money case because the crime that
was allegedly concealed here was a federal election
law crime committed by Cohen, and not a New York
state law crime committed by Trump himself.

This too seems a doubtful line of defense. As noted
in People v. Dove, 15 Misc. 1134(a) (S. Ct. Bx. Cty.
2007) (Greenberg, J.), there is no requirement in PL.
§175.10 that the crime the defendant intends to con-
ceal be a crime that was committed by the defendant
himself. Nor is there any requirement in the statute
that the “crime” concealed by the defendant be a crime
under New York state law. See People v. Bloomfield, 6
N.Y. 3d 165 (2006) (§175.10 prosecution predicated on
efforts to conceal violation of federal securities laws).

More Substantial Defenses

Media reports about the case do, however, suggest
that there are other, potentially more fruitful, defense
theories for former President Trump to pursue here.

First, the falsifying records statute requires as a
threshold matter that the defendant make a false
entry, or cause a false entry to be made, in an
enterprise’s business records. Here, it is not yet
clear from public reporting precisely which Trump
Organization record is alleged to be false, nor what
part then President Trump himself purportedly played
in making that record (or causing it to be made).

Presumably, even before he became President of the
United States, Trump as a CEO had a fairly limited role
in the details of the Trump Organization’s record keep-
ing practices; and whatever role he did have presum-
ably became even more limited once he was elected
president in November of 2016. It is thus unclear how
the prosecution will meet its burden to prove beyond
a reasonable doubt that President Trump knew about
how the Daniels payment was going to be recorded in
the Trump Organization’s books.

Perhaps Cohen’s testimony, or the testimony
of some currently unnamed Trump Organization
employee, can show Trump's personal knowledge
and involvement in the alleged false record keeping.
But, in the absence of such testimony, the prosecu-
tion’s case may founder on this elementary point.

Second, and perhaps more interestingly, there is a
clear division in the New York case law as to what is
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meant by “intent to defraud” in the falsifying business
records statute. See Richard A. Greenberg, et al., 6
New York Criminal Law (4th Ed. 2016) §17:5.

One line of cases holds that “intent to defraud” in
this context requires a showing that the defendant
intended to deprive a victim of money, property rights,
or a pecuniary interest. See People v. Saporita, 132 A.D.
2d 713 (2d Dept. 1987); People v. Hankin, 175 Misc.
2d 83 (Kings Cty. Crim. Ct. 1997); People v. Keller,
176 Misc. 2d 466 (S. Ct. N.Y. Cty. 1998). Cf. Kelly v.
United States, __U.S.__,140S. Ct. 1565, 1571 (2020)
(federal wire fraud statute’s intent to defraud element
requires proof that defendant intended to deprive vic-
tim of money or property).

Other courts, however, have held that no such require-
ment exists; all that must be shown is that a deliberately
false entry was made in a business’s records. Seg, e.g.,
People v. Ramirez, 168 A.D. 2d 908 (4th Dept. 1990); Peo-
ple v. Schrag, 147 Misc. 2d 517 (Rockland Cty. Ct. 1990).

Here, there does not appear to be any sugges-
tion that Trump falsified business records in order
to deprive anyone else of money or the like. Rather,
it appears that the prosecution’s theory will be that
Trump’s motive for falsifying business records was to
deceive the federal campaign finance law authorities
and, more generally, to deceive voters who (especially
in the immediate aftermath of the Access Hollywood
scandal) might have rejected candidate Trump in
2016 had they known of his involvement with Daniels.

Thus, if decisions like those in Saporita and Hankin
are correct in holding that the charge of falsifying
business records requires an intent to cheat a victim
out of money, then it appears that the Trump hush
money prosecution must fail.

This defense—that is, in essence, that Trump did lie
but did not intend to cheat anyone out of money—is
(of course) not the most politically or emotionally
appealing defense that former President Trump can
raise. And that may be the reason why this defense
has not been featured in public statements made by
the former President’s attorneys and supporters to
date. But this defense may well prove to be Trump’s
most effective legal defense, and the most difficult
obstacle for the Manhattan D.A. to overcome.

Trump’s Likely Trial Defenses

Trump’s most favored defense, however, will likely
be a factual one. His lawyers will undoubtedly argue

that no jury can or should believe anything that Mr.
Cohen or Ms. Daniels might say from the witness
stand. Indeed, it is easy to imagine that Mr. Tacopina
(like any criminal defense attorney) must be salivat-
ing at the chance to cross-examine these “star” pros-
ecution witnesses.

Certainly, there is a wealth of fodder for cross-
examination. Cohen has been convicted not only of
making false sworn statements to Congress, but also
of lying on his federal tax forms in order to evade pay-
ing his taxes.

Cohen’s many inconsistent statements about the
Daniels matter (and older allegations about the
destruction of blackmail evidence concerning Jerry
Falwell, Jr.), among other items, make staking a con-
viction of Trump on Cohen’s memory of unrecorded
events and conversations with Trump a significant
challenge for the prosecution.

Similarly, Daniels will be portrayed by the defense
as a witness who is, by virtue of her profession
and her prior statements, wholly unworthy of belief.
Trump’s lawyers will assert that Daniels has at times
been paid to tell different stories. One can almost
hear Tacopina thundering that the essence of Dan-
iels’ profession is story telling—which is good for sex
workers, but bad for trial witnesses.

Tacopina will ask the jury rhetorically: In view of
Daniels’ proclivity for fiction, why on earth should she
be believed now in what will be the circus-like atmo-
sphere of the Trump trial?

Conclusion

In short, former President Trump’s best defense
to the hush money charges that he will face may
be the dry legal argument that—even if all the facts
alleged by the prosecution are accepted as true—
Trump lacked the required intent to cheat a victim
out of money or property. But it does not seem at
all likely that such will be the former President’s
chosen path.
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