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lllinois Supreme Court Says BIPA
Claimants Have Five Years to
Bring Claims

By Cort T. Malone
and James A. Goodridge

Rey points:

lllinois’ high court
resolves a BIPA
ambiguity, imposing
a 5-year statute of
limitations for all
BIPA claims

The decision provides
further stimulus to
insurance companies
to attempt to add
applicable BIPA
exclusions to policies

Policyholders that
use biometrics must
be on the lookout
for potential
coverage pitfalls
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Parties alleging violations of the lllinois
Biometric Information Protection Act
(“BIPA”) now have five years to bring
their claim. The lllinois Supreme Court
issued its decision last week, which
overruled an intermediate appellate
decision that applied a one-year stat-
ute of limitations to certain violations,
while allowing five years for others. In
so holding, the Court found the unique
legislative intent behind BIPA and the
lack of a specific limitations period
within the Act warranted application of
the longer default limitations period.

A. Background — Nature of the
Action vs. Elements of the Claim
In Tims v. Black Horse Carriers, Inc,
No. 127801, 2023 IL 127801 (IL 2023),
a former employee filed a class action
against the company alleging that it vio-
lated sections 15(a), (b), and (d) of BIPA.
Specifically, the plaintiffs alleged that
the violations stem from the company'’s
use of a fingerprint authentication time
clock. They alleged that the company
violated section 15(a) by failing to ad-
here to a publicly available biometric
information retention and destruction
policy; violated section 15(b) by failing
to obtain consent when collecting the

fingerprints; and violated section 15(d)
by disclosing the biometric information
to third parties without consent.

In response, the company moved to
dismiss. The company argued that the
former employees’ claim was time barred
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by Section 13-201 of the lllinois Code of
Civil Procedure (the “Code”), which pre-
scribed a one-year statute of limitations.
The company — looking to the nature of
the action — reasoned that Section 13-
201 governed actions for the “publica-
tion of matter violating the right of pri-
vacy,” which, it argued, should apply to
violations of “privacy statutes” like BIPA.

The former employees looked to the
elements of the claims. They argued
that all BIPA violations were instead
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governed by Section 13-205 of the
Code — a catch-all statute that applied
a five-year limitations period. The em-
ployees further argued that the one-
year limitation could not apply because
their claims did not involve the “publica-
tion” of biometric data. The trial court
agreed with the employees and denied
the motion to dismiss, reasoning that
the employees only alleged violations
of the Act, not invasions of privacy or
defamation. Moreover, the trial court
noted that BIPA itself does not contain
a limitations period, making the catch-
all limitation appropriate.

The appellate court reversed in part,
finding the one-year limitation period
applied to section 15(c) and 15(d) vio-
lations, while the five-year limitation
applied to section 15(a) violations. The
appellate court reasoned that the one-
year limit applied to claims under sec-
tion 15(c) and 15(d) because those
claims “clearly” included publication or
disclosure of biometric information as
an element of the claim. Further, the
court reasoned that the section 15(a)
claim should have a five-year limit be-
cause that claim had “no element” of
publication or dissemination.

B. The Supreme Court Decision

The lllinois Supreme Court found
that all BIPA claims are subject to a five-
year statute of limitations.

First, the Court agreed with the par-
ties that only one limitations period
should govern the Act. To rule other-
wise, the Court reasoned, would create
an “unclear” and “unworkable regime,’
which courts should seek to avoid.

Second, the Court agreed with the
appellate court’s finding that claims un-
der section 15(a) (as well as (b) and (e))
contain “no words” that could be de-
fined as “publication.”
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The Court, however, noted that
section 15(c) and 15(d) claims were a
closer call. The Court acknowledged
the argument that those sections
contain words involving “publication”
(such as “disclose,” “redisclose,” and
“disseminate”), especially in light of
the Court’s definition of “publication”
in West Bend Mutual Insurance Co. v.
Krishna Schaumburg Tan, Inc., 2021
IL 125978 (finding “publication” has
more than one meaning, and could
mean disclosure to one person). But
the Court found that the language of
the statute alone was not dispositive.

Instead, the Court looked to the leg-
islative intent behind BIPA in addition to
its language. The Court found that the
legislature intended to regulate the col-
lection, use, retention, disclosure, and
destruction of biometric information.
The Court noted that the legislature
was aware of public weariness around
the use of biometric information, that
the “full ramifications of biometric in-
formation” are not fully known, and
that there is “no recourse” once that
information is compromised. As such,
the Court reasoned that shortening the
time for seeking redress under the Act
would thwart legislative intent to safe-
guard the unique information.

Third, the court distinguished BIPA
claims from other “privacy-related”
claims like defamation. The Court not-
ed that defamation claims have a short
limitations provision because aggrieved
parties are expected to quickly discover
injury to their public reputation. Con-
versely, little is known about the poten-
tial harm from disclosure of biometric
information, so it is unclear whether
an aggrieved party would discover evi-
dence of the disclosure. Therefore, the
Court found a longer limitation provi-
sion was appropriate.

‘The Tims
decision
further boosts
BIPA’s polency
as a major
liability risk
for companies
that

collect and
disseminate
biomelric
dala.
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Accordingly, absent a specific limita-
tions period in the Act, and based on
the strong legislative intent to protect
biometric information, the Court held
that all BIPA claims are subject to the
five-year catch-all limitations provision.

The Tims decision further boosts BI-
PA's potency as a major liability risk for
companies that collect and disseminate
biometric data. BIPA, which provides a
private right of action to those whose
biometric data has been collected or
used without consent, has resulted
in hundreds of suits to date, including
a suit against Google settled for $100
million and a recent $228 million jury
verdict against BNSF Railway finding
45,600 discrete BIPA violations.

lllinois courts consistently have
found that various types of insurance,
including Comprehensive General Li-
ability (CGL) and Employment Practices
Liability (EPL) policies, provide coverage
for BIPA violations, mostly rejecting in-
surance companies’ attempts to deny
coverage by invoking general exclusions
pertaining to disclosure of confidential
information and data-related liability.
As we noted in our discussion of the
BNSF verdict, however, policyholders
should expect insurance companies to
continue to attempt to add biometric or
BIPA-specific exclusions to such poli-
cies — and perhaps to start adding them
to other types of policies as well, such
as cyber and D&O policies. The ruling
in Tims, applying the extended statute
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of limitations to all BIPA suits, provides
further stimulus to insurance compa-
nies to try to exclude BIPA liability from
coverage going forward.

Policyholders should be on the look-
out for these exclusions and seek to
avoid them if at all possible. Similarly, if
offered endorsed coverage specifically
for biometric privacy violations, compa-
nies should be wary of inadequate sub-
limits. To avoid such coverage pitfalls,
companies should consult with brokers
and experienced coverage counsel to
review both existing policies and new
or renewal policies. &
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About Anderson Kill

Anderson Kill practices law in the areas of Insurance Recovery, Commercial Litigation,
Environmental Law, Estates, Trusts and Tax Services, Corporate and Securities, Antitrust,
Banking and Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign
Investment Recovery, Public Law, Government Affairs, Employment and Labor Law, Captive
Insurance, Intellectual Property, Corporate Tax, Hospitality, and Health Reform. Recognized
nationwide by Chambers USA, and best-known for its work in insurance recovery, the firm
represents policyholders only in insurance coverage disputes — with no ties to insurance
companies and has no conflicts of interest. Clients include Fortune 1000 companies, small
and medium-sized businesses, governmental entities, and nonprofits as well as personal es-
tates. The firm has offices in New York, NY, Newark, NJ, Philadelphia, PA, Washington, D.C.,
Stamford, CT, Los Angeles, CA, Denver, CO, and Boston, MA.

This publication was prepared by Anderson Kill P.C. to provide information of inter-
est to readers. Distribution of this publication does not establish an attorney-client re-
lationship or provide legal advice. Prior results do not guarantee a similar outcome.
Future developments may supersede this information. We invite you to contact the authors with
any questions. © 2023 Anderson Kill P.C.
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