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For New OTC Issuers, an
Overlooked Benefit of Recent
Amendments to Rule 15c¢2-11

By Howard Mulligan

Rey points:

In alittle-noticed
provision, the latest
SEC amendment to Rule
15c2-11 streamlines
the process by which
securities issuers can
gain admittance to

OTC markets

The amended rule
enables an issuer to

ask the OTC Group

to conduct an “initial
review” process in the
stead of a market maker,
relying on publicly
available information
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Rule 15c2-11! of the Securities and Ex-
change Act of 1934 (the “Rule”) governs
theinformation, review and maintenance
requirements for broker-dealers listed
in the public over the counter (“OTC")
markets. The OTC markets are over-
seen by the OTC Markets Group, an SEC
regulated institution, headquartered in
New York City (“OTC Group”). The Rule
was initially promulgated in 1971 and
substantially modified in 1991; the most
recent amendments to the Rule became
effective on September 28, 2021.2 Al-
though the most recent amendments
reflect the input of a wide range of insti-
tutions, regulators and interested par-
ties over the course of a lengthy com-
ment period and were highly publicized,
one new procedure effectuated by the
amendments has eluded the level of at-
tention that market participants had
conferred on other aspects of the 2021
amendments. These provisions, which
have expanded the purview of the OTC
Group to conduct an “initial review” pro-
cess in the stead of a market maker, may
be substantially beneficial to new issuer
candidates in streamlining the process
of becoming listed in the OTC markets.
The Rule sets forth the requirements
for the submission and publication of

qguotations by broker-dealers in the
OTC markets, which essentially covers
any quotation medium other than a na-
tional securities exchange, such as the
New York Stock Exchange or NASDAQ.

OTC market securities are organized
into three markets to inform investors
of risks and opportunities: OTCQX,
OTCQB and Pink. The Rule requires
that, before a broker-dealer may initiate
quotations for a security in a quotation
medium, which enables the security to
trade, the broker-dealer must review
basic information about the security
issuer. The Rule also requires that the
relevant broker-dealer submit Form
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2113 to the FINRA OTC Compliance
Unit, which elicits disclosure of all of
the information required by FINRA Rule
6432, the parameters of which have
been expanded to be consistent with
the SEC’s recent revisions to the Rule.

The SEC’s intent in promulgating the
2021 amendments was mainly to mod-
ernize the Rule, enhance disclosure and
transparency requirements and to but-
tress the investor protection framework
in the OTC markets. In effect, because
broker dealers patrol the gateway to the
OTC markets, the Rule, as amended, pre-
cludes such firms from publishing quo-
tations for an issuer’s security, unless
such issuer’s current information has
been made publicly available. Among
other changes, the amendments now
permit broker dealers to rely on publicly
available determinations of a “qualified
interdealer quotation system” (“IDQS”)
with respect to required information
and the public availability of such infor-
mation. OTC Group qualifies as such an
IDQS under the Rule, as amended.

Prior to the implementation of the
2021 amendments and, at the option of
a candidate under the Rule as amended,
if asecurity issuer desired to gain admit-
tance tothe OTC markets, ithadtofind a
sponsoring qualified market maker that
agreed to review the proposed issuer’s
information and submit Form 211 to the
FINRA OTC Compliance Unit. There are
over 90 of such qualified market makers
in the OTC sector, but a list of the lead-
ing firms in the sector would include Cit-
adel Securities, GTS, Jane Street Group
LLC, StoneX Group Inc., Susquehanna
Securities LLC, G1X Execution Services
LLC and Virtu Financial Inc. Under this
protocol, after the Form 211 has been
filed by the relevant market maker, an-
other FINRA unit will then open dis-
course with that market maker and the
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listing process will then play out. In most
cases, FINRA will require additional in-
formation or clarifications regarding
information previously submitted and
often will have substantial comments
on the content or manner in which the
information had been provided. This en-
tire process must be completed before
the issuer’s stock may trade in the OTC
markets. Needless to say, this protract-
ed procedure can be burdensome, time
consuming and expensive.

Even under the Rule as amended,
candidates for listing in the OTC mar-
kets may continue to follow this cum-
bersome process. However, recently,
certain implementation procedures,
designed to better effectuate the intent
of the 2021 amendments to the Rule,
have become operative. One of these
new procedures enables prospective
security issuers to circumvent the need
to request a market maker to initiate
the process to facilitate listing. Under
this new procedure, the prospective
issuer may elect approach the staff of
OTC Group (as an IDQS) directly to re-
quest an “initial information review.”
The OTC Group will review the current
financial information of the candidate
as well as its material business informa-
tion and will undertake to make a deter-
mination of whether such information
is sufficiently publicly available. Once
it has completed the initial information
review procedure, the OTC Group will
conduct all necessary interactions with
FINRA and, if satisfied, will ultimately
disseminate its determination that the
candidate complies with the Rule.

Thus, by application of the 2021
amendments to the Rule, OTC Group has
been empowered by the SEC to onboard
new issuers directly onto its OTCQX
and OTCQB markets, thereby broaden-
ing the pathway for companies to raise

By application
of the 2021
amendmentls
lo the Rule,
O'1IC Group
has been
empowered
by the SEC

lo onboard
new issuers
directly onlo
its OTCAX
and O'1C2B
markels,
thereby
broadening the
pathaay for
companies to
raise capital
and provide
liquidity

for their
shareholders.
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capital and provide liquidity for their
shareholders. The initial information
review process also provides the added
benefit of not requiring the candidate to
complete, and collaborate with a mar-
ket maker to file, Form 211. Given the
increasing SEC costs of going public as a
reporting company? (not to mention the
legal and professional expenses), these
new amendments provide companies
with an alternative to listing on NASDAQ
or NYSE that is quicker, less expensive
and more efficient and transparent.

Through this novel initial information
review process, the OTC Group is now
capable of working directly with the
nascent security issuer through the pro-
cess of initiating listing on a quotation
system, obtaining a trading symbol and
embarking on the pathway of becoming
a publicly traded company. These new
provisions also enable investors to con-
duct trades in the new issuer’s security
through the broker of their choice, rath-
er than being limited to the market mak-
er that guided the new issuer through
the listing process.

By taking advantage of the IDQS pro-
cedures which were largely overlooked
at the time the SEC rolled out the 2021
amendments to the Rule, new issuers
may avail themselves of the benefits of
this novel streamlined process. More-
over, in concert with the other features
of the recent 2021 amendments to the
Rule, this new procedure promotes con-
tinuous liquidity and more favorable
execution services for investors in the
OTC markets. &
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ENDNOTES
1 17 CFR 240.15C2-11.

2 See Securities Exchange Act Release No.
92932 (September 10, 2021), 86 FR 51700
(September 16, 2021) (Order Approving File
No.SR - FINRA - 2021 - 04)
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Form 211 had been modified consistent with
the 2021 amendments and contains the same
requests for information specified in the Rule,
but now must be reviewed and signed by a
principal of the broker dealer and certified by
such principal that the firm has not received
any monetary compensation for filing Form
211.

IS

Defined by the Rule as “an interdealer
quotations system that meets the definition
of “alternate trading system” under Rule 300
(a) of Regulation ATS and operates pursuant
to the exemption from the definition of an
“exchange” under Regulation ATS.

Paragraph (b) of FINRA Rule 6432 establishes
an after the fact filing requirement for any
IDQS that performs an initial review under
subsection (a)(2) of the Rule.

v

o

A “reporting company” is a company that is
required to file reports periodically with the
Securities and Exchange Commission under
Section 12, 13 or 15(d) of the Securities
Exchange Act of 1934.
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About Anderson Kill

Anderson Kill practices law in the areas of Insurance Recovery, Commercial Litigation, Envi-
ronmental Law, Estates, Trusts and Tax Services, Corporate and Securities, Antitrust, Bank-
ing and Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign In-
vestment Recovery, Public Law, Government Affairs, Employment and Labor Law, Captive
Insurance, Intellectual Property, Corporate Tax, Hospitality, and Health Reform. Recognized
nationwide by Chambers USA, and best-known for its work in insurance recovery, the firm
represents policyholders only in insurance coverage disputes — with no ties to insurance com-
panies and has no conflicts of interest. Clients include Fortune 1000 companies, small and
medium-sized businesses, governmental entities, and nonprofits as well as personal estates.
The firm has offices in New York, NY, Denver, CO, Los Angeles, CA, Newark, NJ, Philadelphia,
PA, Stamford, CT, and Washington, D.C.

This publication was prepared by Anderson Kill P.C. to provide information of inter-
est to readers. Distribution of this publication does not establish an attorney-client re-
lationship or provide legal advice. Prior results do not guarantee a similar outcome.
Future developments may supersede this information. We invite you to contact the authors with any
questions. © 2022 Anderson Kill P.C.
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