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New York Bans Employers From
Testing (Most) Employees And Job
Applicants For Marijuana

By Bennett Pine and
Joseph C.Vila

Key points:

New York employers
are now prohibited from
drug screening most
workers and applicants
for cannabis use

Employers can still ban
use of cannabis during
work hours

Exceptions for safety-
sensitive positions or as
required by law

Proving impairment
during work hours is
problematic
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On March 31, 2021, former New York
Governor Andrew Cuomo signed the
Cannabis/Marijuana Regulation and
Taxation Act (“MRTA”), which legal-
izes recreational cannabis use for adults
aged 21 and over. The MRTA provides
the framework for the New York adult-
use cannabis market, including the cre-
ation of the Cannabis Control Board and
Office of Cannabis Management, and
expands the State’s existing medical can-
nabis and cannabinoid hemp programs.

Importantly, the MRTA also amend-
ed Section 201-D of the New York La-
bor Law (“NYLL”) to clarify that canna-
bis used in accordance with New York
State law is a legal consumable prod-
uct. As such, employers are prohibited
from discriminating against employees
based on the employee’s use of canna-
bis outside of the workplace and out-
side of work hours.

With recreational marijuana now
legal in New York, employers are con-
fronting a host of questions about the
drug and the workplace. To that end,
the New York Department of Labor
(“NYSDL’) recently issued guidance pro-
hibiting New York employers from drug
screening most workers and applicants

for cannabis. While many legal canna-
bis states have stipulated that workers
can't be penalized for testing positive,
New York appears to be the first to ex-
plicitly bar employers from testing for
THC — with limited exceptions.

Employers, however, can still ban
the use of cannabis during “work hours”
and can still punish people for being ac-
tively impaired on the job - that is, if an
employer can meet the high threshold
of proving impairment. Understanding
the provisions of these new laws — and
the exceptions built into them — is criti-
cal to remaining in compliance while
preserving a drug-free work environ-
ment in New York.
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Discrimination Prohibited

Section 201-D of the NYLL was en-
acted in the early 90s with the goal of
prohibiting employment discrimination
against individuals engaging in legal ac-
tivities during non-work hours. A driv-
ing force behind § 201-D is understood
to have been to prevent discrimination
against tobacco smokers and drinkers of
alcohol. Indeed, § 201-D prohibits an em-
ployer from refusing to hire, employ, li-
cense, or discharge an employee because
of his or her (1) individual political activi-
ties outside of working hours and off the
employer’s premises; (2) legal use of con-
sumable products prior to and after the
conclusion of the employee’s working
hours and off the employer’s premises;
(3) legal recreational activities outside
work hours and off the employer’s prem-
ises; and (4) membershipinaunionor any
exercise of political and other rights cre-
ated under Title 29, US.C. Chapter 7 or
under Article 14 of the Civil Service Law.

Nearly 30 vyears later, the MRTA
amended Section 201-D to broadly pro-
hibit discrimination against employees
who use cannabis while off duty, with
some exceptions such as for safety-sensi-
tive positions regulated by the federal De-
partment of Transportation. Specifically,
employers may not take adverse action
against an employee because of their:

e Legal use of cannabis before or after
their work hours off the employer’s
premises and without use of the em-
ployer’s equipment or property; or

e Legal use of cannabis during the
employee’s legal recreational activi-
ties off the employer’s premises and
without use of the employer’s equip-
ment or property.

In a FAQ published in early October

of this year, the NYSDL issued guid-
ance clarifying the scope of the MRTA.
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The FAQ specifies that drug testing re-
quirements for marijuana constitute
discrimination under the act:

“Can an employer test for cannabis?”
“No, unless the employer is per-
mitted to do so pursuant to the
provisions of Labor Law Section
201-D(4-a) or other applicable
laws.”

“Can an employer drug test an em-
ployee if federal law allows for drug
testing?”

“No, an employer cannot test an
employee for cannabis merely be-
cause it is allowed or not prohib-
ited under federal law.”

This makes New York the first statein
the country to prohibit employers from
testing both current and prospective
workers (New York City employers have
been banned from pre-employment
drug testing for cannabis since May 10,
2020). In other states where marijuana
is legal, there are laws that ban employ-
ers from penalizing workers who test
positive, but New York is the first to ex-
plicitly prohibit workplace testing for
cannabis altogether.

Employers Exempted From The
Marijuana Testing Ban

New York’s ban on drug testing em-
ployees for marijuana is not universal
throughout all areas of employment. In-
deed, the NYSDLs guidance provides that
“an employer can drug test an employee if
federal or state law requires drug testing
or makes it a mandatory requirement of
a position.” For example, mandatory drug
testing is still required for drivers of com-
mercial motor vehicles in accordance with
49 CFR Part 382. Similarly, drug testing
is also still mandatory for for-hire vehicle

Employers
that suspect
an employee
is under the
influence of
marijuana at
work should
think carefully
as to how to
handle such
sttuations.
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motor carriers in accordance with NY Ve-
hicle and Traffic Law Section 507-a.

Permitted Employer Actions
While the MRTA allows employees

to legally use cannabis before and after

work hours, it does not permit them to
consume cannabis in the workplace or
to report to work under the influence
of marijuana. Indeed, the law makes
clear that it is not intended to limit the
authority of employers “to enact and
enforce policies pertaining to canna-
bis in the workplace.” Specifically, the

MRTA amended NYLL Section 201-D

by adding a new subsection 4-a, which

provides that employers may take em-
ployment action or prohibit employee
conduct where:

e An employer is/was required to
take such action by state or federal
statute, regulation, or ordinance, or
other state or federal governmental
mandate;

e |[f action were not taken, the employ-
er would be in violation of federal or
would lose a federal contract or fed-
eral funding;

e The employee, while working, mani-
fests specific articulable symptoms
of cannabis impairment that de-
crease or lessen the employee’s per-
formance of the employee’s tasks or
duties;

e The employee, while working, mani-
fests specific articulable symptoms
of cannabis impairment that inter-
fere with the employer’s obligation
to provide a safe and healthy work-
place as required by state and federal
workplace safety laws.

According to the NYSDL, employers
aren't required to penalize workers if
they use or possess marijuana during
work hours, but they have that option
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available to them. Since there is no de-
vice that can accurately test for active
impairment — and tests for THC me-
tabolites can show traces of marijuana
for weeks after a person consumes
marijuana — employers must show
that a given worker “manifests specific
articulable symptoms of impairment”
in order to punish them over on-duty
marijuana use.

However, the term “specific articula-
ble symptoms” is not defined within the
MRTA and, as explained by the NYSDL,
“[o]bservable signs of use that do not in-
dicate impairment on their own cannot
be cited as an articulable symptom of
impairment[.]” The guidance notes that
there is no dispositive and complete list
of symptoms of impairment. Rather, ar-
ticulable symptoms of impairment are,
as defined by the NYSDL, objectively
observable indications that the employ-
ee’s performance of the duties of the po-
sition are decreased or lessened.

For this reason, it may be difficult to
determine whether an employee is suf-
ficiently impaired by cannabis while
working to warrant action. Nonetheless,
it is evident that an employer can act
against an employee unable to perform
their job duties or who poses a safety
hazard due to their use of cannabis. Fur-
thermore, given the nebulous relation-
ship between state and federal law with
respect to cannabis legalization, em-
ployers are not required to take action
that would interfere with their ability to
comply with federal law or receive fed-
eral contracts of funding.

What Should Employers Do Now?

Recreational consumption of can-
nabis is legal, and employers should
not wait further to review its employee
drug testing policies and to train man-
agers on the implications of the MRTA

...t may be
difficult to
delermine
whether an
emplovyee is
sufficiently
impaired
by cannabis
while working
lo warrani
aclion.
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and the NYSDLUs recent guidance.
Moreover, employers that suspect an
employee is under the influence of
marijuana at work should think careful-
ly as to how to handle such situations.
Due to current marijuana testing capa-
bilities, it may be hard to determine if
the employee is under the influence at
work. Inthose instances, employers are
well advised to focus on the employee’s
performance issues if they exist. &
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We are
interested in
your feedback
on lopics for
future articles
and seminars.
Please email
us.
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