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In a recent decision from the United 
States District Court for the Eastern 
District of New York, a general 
contractor was found to be entitled 
to defense coverage as an additional 
insured to a subcontractor’s liability 
insurance. One of the significant pro-
policyholder aspects of this case is 
that the original lawsuit was not even 
brought against the subcontractor. The 
case is Axis Constr. Corp. v. Travelers 
Indem. Co. of Am., 2:20-cv-01125 
(DRH) (ARL) (E.D.N.Y. Sep. 1, 2021)

The original lawsuit sought 
compensation for a jobsite injury 
suffered by an employee of the 
subcontractor. The employee was 
prevented from suing his employer 
due to worker’s compensation laws.  
Instead, as is commonly seen, the 
employee sued the general contractor, 
the property owner, and the property 
manager, asserting claims for an unsafe 
workplace under New York’s Scaffold 
Law [N.Y. Labor Law §§ 240 and 241], 
among others.  

This scenario presents a serious 
problem for projects located in 
New York: the state not only has 
worker’s comp laws that prevent a 

subcontractor’s employee from suing 
the subcontractor for a jobsite injury, 
but also has laws that incentivize 
suits against property owners and 
general contractors by imposing 
nearly inescapable liability on them 
for jobsite injuries.

 In the Axis fact pattern, after being 
sued by the subcontractor’s employee 
in state court, the general contractor 
initiated a third party complaint against 
the subcontractor alleging that the 
employee’s injuries arose from the acts 
or omissions of the subcontractor. Even 
though the employee had not made such 
allegations in the original complaint, 
the general contractor’s third party 
complaint against the subcontractor 
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did make those allegations. On that 
basis, the federal court noted that the 
insurance company’s duty to defend 
the general contractor had been 
triggered because the allegations in 
the general contractor’s third party 
complaint established the possibility 
that the general contractor’s liability to 
the employee, if any, might have been 
caused, in whole or in part, by the acts 
or omissions of the subcontractor, and 
the subcontractor itself faced potential 
liability through that third party 
complaint. In its ruling, the federal court 
stated an appreciation for the “realities 
of New York litigation practice.”

 New York policyholders facing 
similar situations should consider the 
availability of third-party complaints 
against the injured worker’s employer 
as a way to trigger additional insured 
status that could protect them. But 
special caution is also needed: beware 
of the “No Action Over” exclusion, 
added to some policies, which excludes 
coverage for bodily injury to an 
employee of the insured, even if such 
liability is assumed under a contract. 
Your contract should prohibit this 
exclusion from being in any insurance 
policy on the project and you should 
not rely on certificates of insurance 
alone. Instead, you should inspect 
policies to ensure that bad exclusions 
do not frustrate the risk transfer that is 
intended by your contract.

This “No Action Over” exclusion 
could prevent a general contractor 
or owner from tendering the 
defense of an employee claim back 
to the subcontractor, even when 
the subcontractor is contractually 
obligated to indemnify them. In such 
circumstances, the target of the 
employee’s lawsuit may still have 
recourse against the subcontractor for 

breach of contract, but there may be 
no insurance backing it up.

 Policyholders who have concerns 
they would like to discuss should 
contact their Anderson Kill attorney 
or either of the authors Allen Wolff 
(awolff@andersonkill.com / 212-
278-1379) or Ethan Middlebrooks 
(emiddlebrooks@andersonkill.com / 
212-278-1324). 
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About Anderson Kill
Anderson Kill practices law in the areas of Insurance Recovery, Commercial Litigation, Envi-
ronmental Law, Estates, Trusts and Tax Services, Corporate and Securities, Antitrust, Bank-
ing and Lending, Bankruptcy and Restructuring, Real Estate and Construction, Foreign In-
vestment Recovery, Public Law, Government Affairs, Employment and Labor Law, Captive 
Insurance, Intellectual Property, Corporate Tax, Hospitality, and Health Reform. Recognized 
nationwide by Chambers USA, and best-known for its work in insurance recovery, the firm 
represents policyholders only in insurance coverage disputes — with no ties to insurance com-
panies and has no conflicts of interest. Clients include Fortune 1000 companies, small and 
medium-sized businesses, governmental entities, and nonprofits as well as personal estates. 
The firm has offices in New York, NY, Denver, CO, Los Angeles, CA, Newark, NJ, Philadelphia, 
PA, Stamford, CT,  and Washington, D.C.

This publication was prepared by Anderson Kill P.C. to provide information of inter-
est to readers. Distribution of this publication does not establish an attorney-client re-
lationship or provide legal advice. Prior results do not guarantee a similar outcome. 
Future developments may supersede this information. We invite you to contact the authors with any 
questions. © 2020 Anderson Kill P.C.
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