I.l:gmlicul

DECEMBER 4, 2019 (5)

Iribune

ctlawtribune.com

An ALM Publication

Connecticut Supreme Court Takes Key Pro-Policy-
holder Views on Ashestos Coverage

By Cort T. Malone and Maria Brinkmann

n early October the Connecticut

Supreme  Court decided RT

Vanderbilt v. Hartford Accident &
Indemnity, definitively ruling on three
important issues regarding insurance
coverage for asbestos liabilities. Two
of those rulings—the adoption of the
“continuous trigger” doctrine and
recognition of the “unavailability
rule’—aligned Connecticut with the
majority of jurisdictions that have
considered these issues. The third ruling
concerned pollution exclusions. The
court held that none of the pollution
exclusion clauses in the triggered
policies applied so as to bar coverage
outside the context of “traditional”
environmental  pollution—that is,
the exclusion did not apply to losses
stemming from smaller-scale, indoor
release of toxic substances stemming
from ordinary use.

The Supreme Court affirmed the
judgment of the Appellate Court and
adopted much of the Appellate Court’s
100-plus-page decision, noting that the
“thorough and well reasoned opinion
more than sufficiently addresses these
certified issues, and there is no need for
us to repeat the discussion contained
therein” The Appellate Court’s robust
discussion of these questions, endorsed
by the Supreme Court, offers a rich
resource for practitioners confronting
the more nuanced, unsettled questions
in this constantly evolving area of law.

Plaintiff RT Vanderbilt Company

Inc. filed a declaratory judgment action
against several defendant insurance
companies to settle insurance coverage
disputes arising from alleged injuries
from exposure to industrial talc
containing asbestos that Vanderbilt
mined and sold from 1948 to 2008.
Throughout the litigation, Vanderbilt
maintained that its industrial talc did
not contain asbestos.

The court prefaced its opinion
by “recogni[zing] that the unique
logistical, jurisprudential, and financial
challenges posed by asbestos litigation
require that courts adopt rules that,
while principled and fair, also are
pragmatic and easily administered”
With that guidepost, the court
methodically addressed the issues
before it, including: (1) the proper
trigger of coverage for asbestos claims;
(2) the proper allocation methodology
for periods when asbestos coverage was
unavailable in the marketplace; and (3)
the proper application of the policies’
“pollution exclusions” with respect to
asbestos claims.

Trigger of Coverage

An initial step in determining how
asbestos liability should be allocated
to insurance policies is to identify
the events that “trigger” an insurance
company’s defense and indemnification
obligations. In an “occurrence-based”
policy (as opposed to a “claims-made”
policy), a policy is “triggered” if it is
in effect when the bodily injury or

Connecticut Supreme Court in Hartford.

property damage occurred. Though
often straightforward, the trigger of
coverage inquiry ranks among the
more hotly contested—and fiercely
litigated—coverage issues when it arises
in the context of long-tail, progressive
disease claims.

In analyzing this issue, courts have
employed several different trigger
theories. These theories include:
exposure theory, under which all
policies in effect during exposure to
injurious or harmful conditions are
triggered; manifestation theory, under
which policies in effect when the injury
or damage is discovered or manifests
itself are triggered; injury-in-fact
theory, under which policies in effect
during the time the injury or damage
is shown to have actually taken place
are triggered; and the more expansive
continuous trigger theory, under which
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every policy in effect from the date of
exposure to the date of manifestation
qualifies as a triggered policy.

Consistent with the majority of
jurisdictions, the RT Vanderbilt court
selected the continuous trigger theory
to govern long-tail asbestos claims
in Connecticut. The court raised
three central reasons that support the
application of the continuous trigger
theory to “extended latency, progressive
disease claims™ (1) the theory is
most compatible with the prevailing
understanding of asbestos related
disease; (2) it likewise accounts for
what is unknown about asbestos related
disease; and (3) it provides the “fairest
and most efficient way to distribute
indemnity and defense costs among the
various policies in effect over the course
of ... [the] claim”

Specifically, the continuous trigger
theory optimizes the total resources
available for recovery and “minimizes
the likelihood that any one insurer
will be forced to shoulder the full
expense for injuries that may have
predominantly occurred either long
before or long after its policy was in
effect” The continuous trigger theory
thus addresses not only the medical
realities of asbestos-related disease,
but also the issues that arise from the
resulting multi-claimant litigation.

The Unavailability Rule

Having settled the trigger of coverage
dispute, the court waded into another
issue of first impression in Connecticut:
how should risk be allocated for periods
in the coverage block when coverage
was unavailable on the market?

In Security Insurance Co. of Hartford
v. Lumbermens Mutual Casualty, the
Connecticut Supreme Court adopted
a pro rata allocation method for
adjudicating long latency loss claims
involving multiple insurance policies.
Under the pro rata approach, defense
and indemnity costs are allocated
among insurance companies on the

basis of their time on the risk. Under this
approach, such costs would prorate to
the policyholder during any period when
the policyholder chose to go uninsured.

The pro rata approach left open the
question of how to allocate the period
after 1985 when insurance coverage
for third-party asbestos claims largely
disappeared from the market. Insurance
companies championed the continued
application of the current rule: holding
policyholders liable for costs attributed
to long-tail losses occurring during
uninsured periods, without regard
to the availability of such coverage.
Policyholders, on the other hand,
advocated for a revision—a pro rata
approach that limited the coverage block
to periods based on the availability of
coverage with a hard cut-off in 1985,
coined the “unavailability rule”

A majority of jurisdictions that
have adopted a pro rata, time-on-the-
risk allocation scheme recognize the
unavailability rule. Expanding the group
to include jurisdictions that follow the “all
sums” approach to allocation, whereby a
policyholder can seek full recovery from
any insurance company whose policy
is triggered, a vast majority of states do
not hold a policyholder accountable for
a pro rata share of long-tail losses that
occur during periods when insurance is
unavailable.

A primary rationale in favor of
the unavailability rule is that “the
justifications that support prorating
costs to a policyholder during periods
of self-insurance or underinsurance
simply do not apply when insurance
is not commercially available” These
justifications include the policyholders’
conscious election to assume a share
of the risk, the “undeserved windfall”
that policyholders would receive if they
benefit from coverage they “deliberately
declined to purchase,” and the belief that
proration incentivizes policyholders
to consistently maintain adequate
insurance coverage, netting “socially

desirable benefits” (i.e., spreading risk,
maximizing resources, and ensuring no
single policy or insurance company is
forced “to shoulder a disproportionate
share” of a long-tail injury).

The counterargument is that “each
insurer contracts to pay only for those
losses that occur during its policy
period and that the [unavailability] rule
improperly allocates to insurers costs
attributable to losses arising during the
uninsured years, for which the insurers
have received no premiums” In
support, the RT Vanderbilt defendants
relied on the Connecticut Supreme
Court’s reasoning in Security that
“neither the insurers nor the insured
could reasonably have expected that
the insurers would be liable for losses
occurring in periods outside of their
respective policy coverage periods”

But the court was quick to distinguish
Security as a case where insurance
coverage was ‘readily available,” and
declined to apply it outside of that
context. Further, the court noted that
progressive, long latency injuries
(like asbestos-related diseases) are
“indivisible and cumulative,” and
therefore fundamentally different from
traditional accidents.

Framing its own approach to the
question of how to allocate uninsurable
portions of the allocation block, the
court stated: “To our minds, the
question ... is not so much one of
fairness, but rather, of which party
should bear the risk that the insurance
pool will be terminated if substantial
new long-tail risks are identified
after significant liabilities already
have accrued” The court offered four
commonly-cited reasons why it is
“more efficient and reasonable for such
risks to be borne by the insurers rather
than the policyholder™

e The unavailability rule maximizes
resources available to respond to the
“multitude of claims facing Vanderbilt
and others similarly situated.”
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® Because the rule precludes
insurance companies from bailing mid-
course by simply dropping coverage, the
rule incentivizes insurance companies
to “identify and investigate previously
unknown risks.”

e The rule comports with reasonable
expectations of the policyholder that “a
comprehensive general liability policy
will provide full coverage, up to the
policy limits, not only for known risks
but also for newly recognized long
latency injuries.”

e Insurance companies have
“better ability to manage this sort of
risk” because unlike the policyholder,
insurance companies have agency
to “accept, pool, and spread the risk,
pricing coverage accordingly”

The court stressed that “virtually
every method of allocating long-tail tort
liabilities will at times result in apparent
inequities of one sort or another’
reasoning for example that jurisdictions
applying an exposure trigger would place
greater burden on insurance companies
that provided coveragein earlyyears, while
in manifestation trigger jurisdictions,
later insurance companies would bear the
heavier burden. Additionally, the court
noted that in Connecticut, the insurance
industry already benefits from a pro
rata system instead of the policyholder-
friendly all sums approach. Thus, “at
worst, the liabilities of any particular
insurer will be no greater than they would
be in an all sums jurisdiction”

The court concluded that its chosen
allocation system—“pro rata, time-on-
the-risk, employing a continuous trigger
and an unavailability rule”’—equitably
distributes the burdens and maximizes
the resources available to respond to
claims while minimizing administrative
hassles and transaction costs.

Pollution Exclusions

Lastly, the court considered whether

the pollution exclusions contained in
most of Vanderbilt’s policies after 1970,
which exclude coverage for “bodily
injury or property damage resulting
fromthereleaseof pollutants,” effectively
bar coverage for the underlying asbestos
claims. Vanderbilt contended that
the pollution exclusions only apply to
“traditional” environmental pollution
and did not bar coverage for asbestos
related claims.

Acknowledging that this was yet
another question of first impression
for Connecticut—and “a close one,
over which courts are sharply
divided”—the court conducted a
painstaking analysis of the plain
language of the pollution exclusion.
The court examined both the ordinary
meaning of the contract language and
its technical meaning derived from
relevant statutes and regulations and
gave due consideration to other courts’
legal conclusions regarding similar
policy language. Additionally, the court
considered the drafting history and
purpose of the pollution exclusion and
determined that the insurance industry
drafted the pollution exclusion to
address new liabilities that had arisen
in conjunction with the advent of the
modern environmental regulatory
system in the 1960s.

This comprehensive and rigorous
analysis ultimately led the court to
conclude that the pollution exclusions
only bar coverage where the claims
arise from exposure to traditional
environmental pollution. Accordingly,
the pollution exclusions did not
preclude coverage for “claims arising
from exposure to toxic substances such
as asbestos in indoor environments and/
or in the course of their intended use”

Looking Ahead

Several other state courts have recently
addressed similar issues regarding trigger,

allocation and unavailability of insurance
for asbestos claims. In Continental
Insurance v. Honeywell International,
the New Jersey Supreme Court affirmed
its longstanding application of the
continuous trigger allocation method
and the related unavailability rule, and
declined to recognize an equitable
exception that would hold policyholders
accountable for post-coverage conduct.
Conversely, the New York Court of
Appeals recently reversed decades of
law on the unavailability rule in its
Keyspan decision. However, New York
also opened the door for the “all sums”
allocation methodology where insurance
policies contain either “non-cumulation”
or “continuing coverage” clauses. Because
an “all sums” approach mandates joint
and several insurance company liability,
it effectively renders the “unavailability
rule” moot.

Maryland’s high court may be next
to address the issue of allocation in the
context of asbestos claims, as the court
heard arguments in early November in
Rossello v. Zurich American Insurance. It
is critical for policyholders to be aware
of developments in these cases, as they
continue to shape the battleground
over insurance coverage for long-tail
asbestos liabilities.
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