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D&O Liability Insurance: What Will Impact

Be of a Kinder, Gentler Corporation?

BY WILLIAM GORMAN PASSANNANTE

e are in the midst of a clash of
W ideas straddling generations.

In 1970, the economist Mil-
ton Friedman asserted in a New York
Times Magazine essay that “there is
one and only one social responsibility
of business ... to increase its profits so
long as it stays within the rules of the
game.” That argument gained traction
and helped shaped corporate behavior
from the 1980s forward. A half century
later, presidential candidate Sen. Eliza-
beth Warren sought to reverse the tide
with a bill called the Accountable Capi-
talism Act, which would require large
companies to consider the interests of
various corporate stakeholders, includ-
ing employees, customers, sharehold-
ers, and the communities in which the
company operates.

In a similar vein, an update of the
Business Roundtable’s “Statement of
the Purpose of a Corporation,” signed
by 181 member CEOs, eschews a sole
focus on the shorter-term interests of
shareholders in favor of “a fundamental
commitment to all of our stakehold-
ers.” Those stakeholders are specified
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as employees, suppliers, communi-
ties and shareholders. Indeed, Satya
Nadella, chief executive of Microsoft,
was quoted in The Economist saying
that a sense of purpose—together with
a mission that is “aligned with what
the world needs”—is part of building
public trust, acknowledging that “there
is a moral obligation.”

This change in narrative will prompt
public discussion and developments
in law—potentially leading to changes

in the application of long-established
rules related to whether a board of
directors should focus solely on the
short-term best interests of sharehold-
ers.

A change in focus from shareholder
primacy to multiple constituencies
may well lead to a reduced severity
of shareholder claims, which histori-
cally have resulted in the most haz-
ardous D&O liability insurance claims.
Although other constituencies may be
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emboldened to bring novel D&O claims,
it seems likely that such claims would
be of a lower severity than those clas-
sic shareholder claims.

CEOs Redefine the
Corporation’s Stakeholders

The Business Roundtable’s updated
Purpose Statement asserts: “While each
of our individual companies serves
its own corporate purpose, we share
a fundamental commitment to all of our
stakeholders.” It concludes: “Each of
our stakeholders is essential. We com-
mit to deliver value to all of them, for
the future success of our companies,
our communities and our country.”

While many would consider these
affirmations to be grounded in com-
mon sense, they may be in tension with
current legal doctrine—most notably in
Delaware. How that tension is resolved
remains to be seen.

Delaware Law Remains Out-of-
Step With The New Definition

While Delaware has focused for
decades on the benefit to a single
constituency—shareholder primacy—
other states have enacted statutes that
permit or require the consideration of
the impact of decisions upon other con-
stituencies. For example, New York per-
mits consideration of employees and
retired employees entitled to receive
retirement benefits and other stake-
holders. N.Y. BUS. CORP. LAW §717(b)
(1)-(v) (McKinney 1989):

(b) Intaking action, including, without

limitation, action which may involve or

relate to a change or potential change

in the control of the corporation, a

director shall be entitled to consider,

without limitation, (1) both the long-
term and the short-term interests of the
corporation and its shareholders and

(2) the effects that the corporation’s

actions may have in the short-term or
in the long-term upon any of the fol-
lowing:

(1) the prospects for potential growth,
development, productivity and profit-
ability of the corporation;

(ii) the corporation’s current employ-
ees;

(iii) the corporation’s retired employ-
ees and other beneficiaries receiving or
entitled to receive retirement, welfare
or similar benefits from or pursuant
to any plan sponsored, or agreement
entered into, by the corporation;

(iv) the corporation’s customers and
creditors; and

(v) the ability of the corporation to
provide, as a going concern, goods,

This change in narrative will
prompt public discussion and
developments in law—poten-
tially leading to changes in the
application of long-established
rules related to whether a board
of directors should focus solely on
the short-term best interests of
shareholders.

services, employment opportunities
and employment benefits and other-
wise to contribute to the communities
in which it does business.

Nothing in this paragraph shall cre-
ate any duties owed by any director
to any person or entity to consider
or afford any particular weight to any
of the foregoing or abrogate any duty
of the directors, either statutory or
recognized by common law or court
decisions.

Delaware by contrast adheres to a
focused rule, articulated in In re Tra-
dos S’holder Litig., 73 A.3d 17, 36-37

(Del. Ch. 2013): “When exercising their
statutory responsibility, the standard
of conduct requires that directors seek
‘to promote the value of the corpora-
tion for the benefit of its stockholders.”

That rule took hold over three
decades ago, in Revlon v. MacAndrews
& Forbes Holdings, 506 A.2d 173, 176
(Del. 1986), which might be said to
mark the codification of Friedman’s
credo in the law of a state where, as
of now, almost two-thirds of Fortune
500 companies are incorporated.

In Revlon, the Delaware Supreme
Court “address[ed] for the first time
the extent to which a corporation may
consider the impact of a takeover threat
on constituencies other than share-
holders.” The court found that “while
concern for various corporate constit-
uencies is proper when addressing a
takeover threat, that principle is limited
by the requirement that there be some
rationally related benefit accruing to
the stockholders.”

In recent years, that strict rule has
been perceived by some to be a strait-
jacket. For example, in eBay Domestic
Holdings v. Newmark, 16 A.3d 1, 34 (Del.
Ch. 2010), the founders of Craigslist
argued that the company was permit-
ted to favor communities of its users
over shareholders. No dice: The Del-
aware Chancery Court found such
behavior to be a breach of fiduciary
duty owed to shareholders.

Having chosen a for-profit corpo-

rate form, the Craigslist directors

are bound by the fiduciary duties
and standards that accompany
that form. Those standards include
acting to promote the value of the
corporation for the benefit of its
stockholders. The “Inc.” after the
company name has to mean at
least that. Thus, I cannot accept
as valid ... a corporate policy that



Netw Vork Lato Tonrnal

TUESDAY, OCTOBER 15,2019

specifically, clearly, and admittedly

seeks not to maximize the economic

status of a for-profit Delaware cor-
poration for the benefit of its stock-
holders . ...

Much more recently, in Marchand
v. Barnhill, No. 533, 2018, 2019 Del.
LEXIS 310 (Del. June 18, 2019) the
Delaware Supreme Court suggested
that it acknowledged the role that a
compliance program has on sharehold-
er value, which might be considered
outside the short-term shareholder
profit-maximizing approach.

Allowing for the interest of other
stakeholders does not necessarily
shake shareholder primacy, however.
The Delaware Supreme Court Chief
Justice Leo E. Strine has noted that
“Revlon could not have been more
clear that directors of a for-profit cor-
poration must at all times pursue the
best interests of the corporation’s
stockholders, and that the decision
highlighted the instrumental nature
of other constituencies and interests.
Non-stockholder constituencies and
interests can be considered ... when
giving consideration to them can be jus-
tified as benefitting the stockholders.”
Leo E. Strine Jr., The Dangers of Denial:
the Need for a Clear-Eyed Understand-
ing of the Power and Accountability
Structure Established by the Delaware
General Corporation Law, 50 Wake For-
est L. Rev. 761, 771 (2015).

Thus, according to Justice Strine,
a multi-constituency approach might
remain a shareholder primacy rule
in different guise. While acknowledg-
ing the validity of non-stockholder
interests, this articulation of the issue
seems inconsistent with the aspirations
of Business Roundtable’s Statement of
the Purpose of a Corporation.

The current alteration of the dis-
course regarding the purpose of the

corporation engenders some push-
back as well. The retorts note account-
ability “to everyone” is “to no one,” and
that CEO compensation often is driven
by increases in share price and not by
accountability to other stakeholders.

Impact of D&O Liability
And D&O Insurance Rates

The impact of the approach articu-
lated in the Roundtable’s Purpose State-
ment remains to be seen. Of course, a
private organization’s statement of prin-
ciples will not in itself remake Delaware
law. But judges are not impervious to
changing conditions, including social
change. Justice Strine’s analysis at least
suggests that the relationship between

The transition in progress from
the “profits only” approach of
Friedman to an ethos embedded
in the legislation proposed by
Senator Warren and the public
statements of CEQ’s of public
companies will alter corporate
behavior and so, inevitably,
the D&O liability and insurance
landscape.

stockholder interests and those of other
stakeholders is complex. A new willing-
ness to introduce arguments reexamin-
ing that relationship may lead to shifts
in law.

It does seem that since so much of past
D&O liability—and associated insurance
coverage disputes—has focused solely
upon the impact upon short-term share
price fluctuations, an approach that
broadens the constituencies beyond
shareholders probably will: (1) per-
mit additional justifications for board
decision making and reduce exposure
related to share price fluctuations; and

(2) possibly embolden other “new” con-
stituencies to make claims against direc-
tors. The absence of the multiplicative
power of shares outstanding probably
would render such claims less severe.
At the same time, the threat of liability
from a wider circle of constituencies
may help justify more corporate focus
on the interests of stakeholders other
than shareholders.

The somewhat mechanistic calcula-
tions of damages asserted by securities
class action plaintiff’s counsel might
give way to a more pluralistic inquiry
permitting corporations to broaden
their defense to securities suits. Those
counsel can be expected to resist this
revised ethos, though judges may well
credit the effort.

Such a forecast suggests that D&O
liability insurance rates should, all
things equal, be reduced by the adop-
tion of a multi-constituency approach
to director responsibility. The impact
of such a multi-constituency approach
probably lowers severity of shareholder
claims, and possibly emboldens other
constituencies to assert claims with a
lower level of severity. Perhaps D&O
liability insurance underwriters should
begin trying now to see into that lower
severity future.

The transition in progress from the
“profits only” approach of Friedman
to an ethos embedded in the legis-
lation proposed by Senator Warren
and the public statements of CEO’s of
public companies will alter corporate
behavior and so, inevitably, the D&O
liability and insurance landscape. The
changing risk profile should also enter
directors’ and officers’ calculations.

Reprinted with permission from the October 15, 2019 edition of the NEW YORK
LAW JOURNAL © 2019 ALM Media Properties, LLC. All rights reserved. Further
duplication without permission is prohibited. For information, contact 877-257-3382
or reprints@alm.com. # NYLJ-10152019-420129



