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D iscussions of civil justice reform often 
take place at a 30,000-foot level, with broad con-
versations about making our legal system more 
efficient, navigable and affordable. While we at 

IAALS, the  Institute for the Advancement of the American 
Legal System at the University of Denver, strive to bring 
those  conversations down to ground level with practical and 
implementable solutions for improving the legal system, 
we can be as guilty as anyone. Take, for example, discovery. 
Although topics such as proportionality and case manage-
ment are highly influenced by the facts of the case and the 
particular judge, they are often discussed in generalities. The 
question is, how can we improve discovery in a very specific 
and practical way? One answer: focus on case-specific  
initial disclosures.

At the 2010 Conference on Civil Litigation at Duke 
University, sponsored by the Judicial Conference Advisory 
Committee on Civil Rules, the fundamental question of 
restructuring federal litigation as we know it was discussed 
by 200 attendees, including judges from federal and state 
courts; plaintiff, defense and public interest lawyers; corpo-
rate and government in-house counsel; and academics. 
Lofty stuff. While the conference concluded that such a 
restructuring was not necessary, attendees did determine 
that our legal system needs improvement, including more 
cooperation by the parties, proportionality in discovery 
and early active judicial case management. It is true that 
much of the discussion was at the 30,000-foot level, but 
there were also recommendations for specific action. One 
such suggestion that had widespread support was the  
idea of employing case-type-specific “pattern discovery” 
as a possible way to address unnecessary cost and delay  
in litigation.

Following the Duke Conference, IAALS facilitated the 
development of a set of protocols for use in employment 
cases – the Initial Discovery Protocols for Employment 
Cases Alleging Adverse Action (Employment Protocols). 

 3 By focusing on case-specific initial disclosures,  
we can improve discovery in a very specific and  
practical way.

To Change the Discovery Culture, 
Take It One Case at a Time

These Employment Protocols were developed by a nation-
wide balanced committee of attorneys with experience on 
the plaintiff or defense side of employment actions. The 
Employment Protocols were published as a pilot project by 
the Federal Judicial Center in 2011. Today, approximately 
75 federal district courts around the country, including all 
of the judges in the Districts of Connecticut and Oregon, 
have adopted the Employment Protocols.

 

An Opportunity to Evaluate the Specific Impact
One of the benefits of on-the-ground reforms is that they 
provide an opportunity to evaluate the specific impact of 
a change. The FJC issued a formal evaluation of its pilot 
project in October 2015 that cited several key findings, in-
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 3 Employers face a wide variety of claims. Employ-
ment practices liability insurance (EPLI) provides 
coverage and pays defense costs.

policy expired. This can allow the new policy to have a retro 
date simultaneous with the policy inception. Also, consider 
giving notice under the expiring policy for potential claims 
that have not yet been made. Some policies require this, while 
others permit it at the policyholder’s discretion. Read your 
policy and choose wisely. It’s also important to be careful 
when answering any questions on a policy application re-
garding known or potential claims, as this can be a minefield.

Coverage Basics
The terms, coverage and exclusions of EPLI policies vary 
widely, but the policies usually cover claims for discrim-
ination on the basis of race, national origin, religion, sex 
(including pregnancy), age or disability, including related 
claims for harassment. Policies commonly exclude claims 
arising under workers’ compensation laws and policies and 
claims under federal labor laws unrelated to discrimina-
tion or harassment, such as union-related laws, the Worker 
Adjustment and Retraining Notification  (WARN) Act, the 
Fair Labor Standards Act, the Employee Retirement Income 

Security Act (ERISA) and COBRA. Policies are 
not uniform, so read them carefully. More-
over, if a particular policy excludes one of the 
above types of claims, it might be possible to 
have it added by request by endorsement.

One issue is the extent to which claims 
purportedly covered under EPLI policies are 
insurable. States often place limits, on public 
policy grounds, on the extent to which inten-
tional acts may be insured, and claims of dis-
crimination or harassment can often include 
allegations of knowing and intentional acts. 
Thus, a company purchasing a policy should 
consider carefully which state’s law likely will 
apply and whether that state has spoken on 
the public policy issue.

Definition of a “Claim”
A policyholder will usually receive notice of 
an employment claim in one of four ways: oral 
complaint from an employee; written notice 

T he #metoo movement has naturally caused 
many companies to make greater efforts to prevent 
and police sexual harassment in the workplace. 
 Protecting employees from any form of sexual mis-

conduct, harassment and even violence should undoubtedly 
be the primary goal of these efforts.

Even so, there will be incidents, claims and other occa-
sions that will require companies to protect their interests. 
In such situations, counsel and risk managers should consid-
er employment practices liability insurance (EPLI), which 
can provide coverage and pay for the defense of such claims. 
EPLI policies cover the many types of the claims employees 
make against their employers that are not covered by work-
ers’ compensation policies, including sexual harassment. 

Initial Matters
EPLI policies are generally sold on a claims-
made basis, which means that claims made 
against a company during the policy period 
are covered. There are some wrinkles to 
consider, however, especially if one is buying 
such a policy for the first time, or perhaps 
changing carriers for better terms or cov-
erage. Most claims-made policies have a 
retroactive date, which provides that claims 
made during the policy period based on acts 
that took place before the “retro date” are not 
covered. When buying new coverage, com-
panies should negotiate for the earliest retro 
date they can get, taking into consideration 
relevant statutes of limitation. 

When switching carriers, one option that is 
sometimes available is to purchase “tail cov-
erage” under the expiring policy that extends 
the policy to cover claims in the future, as long 
as the underlying acts took place before the 
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important matters. A fairly typical definition of claim reads:

Claims means:
(A) a written demand for monetary damages;
(B) a civil proceeding commenced by the service of a com-

plaint or similar pleading, including any appeal therefrom;

from a claimant; written notice from an agency such as the 
Equal Employment Opportunity Commission (EEOC); or re-
ceipt of a lawsuit. Whether any or all of the above will trigger 
coverage under a particular policy will depend on the policy’s 
“claim” definition. This definition can affect when notice is 
due, when defense costs are covered and other secondary but 

Insurance companies have largely eliminated simple “intentional  
acts” exclusions from their policies, while retaining the narrower  

exclusion for “criminal or deliberate fraudulent acts.”
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ance company might prefer grouping the claims together to 
confine them to the limits of a single policy.

Courts that are called upon to determine such disputes 
usually pay close attention to policy language. The applica-
ble language in these situations not only varies from policy 
to policy, it also can be found in different policy sections – in 
the definition of “loss” or of “interrelated wrongful acts,” for 
example, or in the sections that set out the notice require-
ment or policy limits. It may even be found in an exclusion 
that provides that any claim related to a prior claim under an 
earlier policy is not covered. Separately, the limit of liability 
could provide that any claim that triggers this provision is 
subject to a single limit of liability.

Fraudulent or Malicious Acts Exclusions
Most EPLI policies contain an exclusion for deliberate and 
seriously wrongful acts. One example states that the insur-
ance company will not be liable for any claim “arising out of, 
based upon or attributable to the committing in fact of any 
criminal or deliberate fraudulent act.”

This exclusion omits an important protection for policy-
holders. Because so many claims contain allegations of such 
acts, it is now common for these exclusions to contain an ex-
ception, saying that the exclusion applies only “if a judgment 
or other final adjudication adverse to the Insured establishes 
such a deliberately fraudulent act or omission.” This clause 
ensures that a policyholder that faces allegations of fraud 
will have its defense costs paid, and will only lose coverage 
if the fraud is proved. Another common exception provides 
that the criminal or fraudulent act of one policyholder will 
not be imputed to other policyholders.

In the past, some EPLI policies had even broader exclu-
sions for any intentional act. Many complaints alleging 
discrimination or sexual harassment contain allegations 
of conduct that arguably involves intentional acts. As a 
result, insurance companies have largely eliminated sim-
ple “intentional acts” exclusions from their policies, while 
retaining the narrower exclusion for “criminal or deliberate 
fraudulent acts.” A policyholder presented with a policy that 
contains the simple intentional acts exclusion should either 
negotiate the exclusion out of the policy or purchase from a 
different insurance company. 

Complex, But Sound
The #MeToo movement is raising awareness of the various 
risks stemming from potential employee claims. Securing 
insurance coverage for claims can be complex, but a sound 
policy can be a critical source of financial support when 
dealing with such claims. A company faced with an employee 
claim should immediately notify the insurance companies 
providing coverage for that claim. And if the insurance com-
pany denies the claim, do not take no for an answer. n

(C) an arbitration proceeding; or
(D) a formal administrative or regulatory proceeding 

commenced by the filing of a notice of charges, formal inves-
tigative order or similar document.

This covers most possible claims, except for those made 
orally. Still, the definition could be broader and include 
provisions that the demand can be for relief other than mon-
etary damages, including “reinstatement, re-employment 
or re-engagement.” Such a change does more than effect a 
change in when coverage is triggered. It can also create a 
much broader substantive coverage grant. Another potential 
broader definition would consider a request to toll a statute 
of limitations period to be a claim.

Defense Costs and Related Issues
Even meritless claims can be expensive to defend, and EPLI 
policies commonly require the insurance company to pay the 
costs of defending claims. Disputes may arise over wheth-
er the insurance company is required to advance defense 
costs or just reimburse the policyholder after a claim is 
resolved. Another common issue is the allocation of defense 
costs among covered and uncovered claims. Whether the 
insurance company pays only costs associated with covered 
claims may depend on the wording of the policy, as well as 
applicable state law.

Policyholders may also face disputes with insurance 
companies over the choice of defense counsel. Here again, 
the policy language is key. For example, some policies attach 
a list of “panel counsel” that the insurance company has 
preapproved for the relevant jurisdiction. It is also common 
for a policy to provide that the policyholder can select its 
own defense counsel, subject to the reasonable approval of 
the insurance company. 

In all circumstances, if the insurance company reserves 
the right to deny coverage, the policyholder should have 
broader options to choose independent counsel to protect  
its interests.

Interrelated Wrongful Acts
The concept of “interrelated wrongful acts” combines 
separate claims that arise from a set of similar and related 
acts into a single loss. Doing so can have various effects: It 
can cause the claims to be subject to only one deductible or 
only one set of policy limits, and it can affect whether notice 
is timely. Because these factors cut in different directions 
depending on the circumstances of each set of claims, policy-
holders and insurance companies do not consistently favor 
or oppose the grouping of claims. For example, if a large de-
ductible is applicable, the insurance company might oppose 
grouping many small claims together. But if a set of claims 
has damages that would exceed policy limits, then the insur-
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