
INFORMATION YOU CAN USE WHETHER YOUR COMPANY WAS IN THE PATH  
OF THE STORM OR FEELING ITS ECONOMIC AFTERSHOCKS

7 Tips to Speed Business Insurance  
Recoveries from Hurricane Harvey

BY FINLEY T. HARCKHAM

HURRICANE HARVEY tore up large 
areas of the Texas Gulf Coast with 
gale-force winds and storm surge, and 
then inundated vast areas, including 
Houston, with unprecedented amounts 
of rain.

Many businesses in those areas 
are still shut down, and operations are 
only slowly being restored. Moreover, 
refineries have been shut down, which 
means that companies throughout the 
country will suffer losses because of 
the storm’s impact on the supply and 
prices of petroleum-based products.

Fortunately, many businesses have 
applicable insurance for first-party 
property loss, lost profits and extra 
expense. Indeed, throughout the U.S., 
businesses far from the storm’s direct 
impact may have cause to tap “contin-
gent business interruption” coverage 
for losses resulting from damage to the 
property of suppliers and customers 
— which can be triggered even if your 
business is geographically remote from 

the path of the storm.
Yet, if the experiences 

of policyholders after 
Hurricanes Katrina, Rita, 
and Ike, and Superstorm 
Sandy are any guide, 
businesses will have to 
be proactive and vigilant 
if they are to successfully 
resolve their insurance 
claims anytime soon. The 
following tips can greatly 
enhance your organiza-
tion’s chances of success.

1. ASSEMBLE A TEAM OF EXPERTS 
TO PREPARE AND NEGOTIATE THE 
CLAIM
Securing the largest possible recovery 
for a storm-related loss requires care-
ful expert analysis of your insurance 
policies. For example, many claims for 
losses caused by Harvey will present 
significant challenges for policyhold-
ers who have little or no coverage 
for “flood.” However, just because the 
damage is caused by water does not 
necessarily mean it falls within a flood 
exclusion or sublimit. Also, the damage 
that results from wind and rain may 
not be excluded by subsequent flooding 
of the same damaged property.

Therefore, for large losses, poli-
cyholders should assemble a team 
of experts to prepare and negotiate 
the claim, including risk managers, 
accountants or loss adjusters, and 
coverage counsel. Insurance companies 
understand the importance of such 
expertise and are busily at work now 
assembling teams to devise strategies 

to minimize their exposure to Harvey 
claims. Policyholders may find them-
selves at a distinct disadvantage if they 
fail to bring the same expertise to bear 
when pursuing their claims.

2. BE PROACTIVE IN PRESENTING 
THE CLAIM
Provide the insurance company with 
all relevant information about your loss 
without waiting to be asked. Also, don’t 
wait until all the information about all 
elements of the loss can be presented 
in a neat package. Provide information 
as it becomes available.

Some attorneys are advising poli-
cyholders in Texas to submit property 
damage claims before Sept. 1, 2017, 
to possibly avoid the impact of a Texas 
statute that takes effect on that date. 
The statute will reduce the rate of 
interest awarded to a policyholder who 
is successful in an insurance coverage 
lawsuit.

Although immediately notifying 
your insurance company that you have 
suffered a loss is always advisable, be 
careful not to make unsubstantiated as-
sertions in the interest of meeting this 
filing date. In particular, be mindful 
that asserting a loss amount without 
justification can cause problems that 
outweigh the possible benefit of earn-
ing additional interest if you prevail 
someday in a coverage action.

3. GIVE THE INSURANCE COMPANY 
A REASONABLE DEADLINE FOR 
RESOLVING THE CLAIM
Under the best of circumstances, major 
insurance claims tend to be resolved 
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only when the policyholder pushes 
them to resolution. When compet-
ing for attention with countless other 
policyholders after a catastrophe, it is 
imperative that the policyholder make 
clear at the outset of the adjustment 
process that it will cooperate fully and 
provide information promptly, but that 
the claim must be settled by a specific 
date.

Pick a realistic date and stick to it, 
if need be threatening to file formal 
proofs of loss or to assert claims of 
bad-faith claims handling. Also be sure 
to explain to your insurance companies 
— in writing — any financial pressures 
created by the loss that make prompt 
payment of your claim important.

4. COMPLY WITH ALL INSURANCE 
POLICY REQUIREMENTS
Most property insurance policies 
impose a number of requirements 
upon the policyholder, including timely 
notice and deadlines for the filing of 
proofs of claim and the commencement 
of coverage lawsuits.

The failure to comply with these 
requirements might result in a forfei-
ture of coverage. So, be sure to comply 
with these requirements or obtain the 
written agreement of the insurance 
company to adjourn deadlines.

5. DEMAND PARTIAL PAYMENTS
Typically, the insurance company will 
make a “good faith” partial payment 
and then pay little or nothing more un-
til a final negotiation over all the open 
issues. This allows the insurance com-
pany to hold onto funds that should 
be paid out for undisputed portions of 
the claim and increases its leverage for 
later negotiations. Counter this strategy 
by forcing the insurance company to 
commit to a position on coverage and 
to pay the amounts due under its own 
analysis of the claim.

Start by demanding a coverage 
determination. Typically, insurance 

companies issue vague reservation-
of-rights letters that quote numerous 
policy provisions without explaining 
how those clauses apply to the claim. 
Such a letter is intended to protect the 
insurance company from a waiver of 
defenses but does not fulfill its obliga-
tion to provide a timely coverage deter-
mination. Respond to the reservation 
of rights with a demand for a detailed 
and specific coverage determination, 
reminding the insurance company that 
its failure to do so may constitute bad 
faith.

Also, demand payment of the 
undisputed amount of each element of 
the claim. For example, a dispute over 
the period of restoration for business 
interruption coverage should not delay 
payment for property loss. If the insur-
ance company will not agree to make 
partial payments, submit partial proofs 
of loss, which will trigger the deadlines 
for payment under most states’ unfair 
claims-handling statutes.

6. DOCUMENT EVERYTHING THAT 
DOES AND DOESN’T HAPPEN WITH 
THE CLAIM
The resolution of claims, particularly 
catastrophe claims, can be slow-
tracked by a high turnover among 
insurance adjusters or just a lack of 
attention by claims personnel.

Policyholders should not only be 
persistent in their demands for atten-
tion, they should also create a written 
record of everything that happens with 
the handling of the claims, including 
their responsiveness to requests for 
information and the insurance compa-
nies’ delays and lack of responsiveness.

The chronology should be presented 
to the insurance company in writing 
on an ongoing basis to deter dilatory 
conduct and to make a record for a 
possible bad faith claim later on.

7. CHOOSE APPRAISAL OR LITIGA-
TION IF NEGOTIATION FAILS

If the claim can’t be resolved through 
negotiation, you may have a choice of 
proceeding either to appraisal or litiga-
tion. Appraisal is a form of arbitration 
provided for under many insurance 
policies that either party can demand 
to resolve disputes over the amount of 
the loss. It can be a quick and inexpen-
sive way to quantify disputed amounts 
of the claim.

Appraisal is not required, and may 
not be appropriate, when there are 
coverage issues to be resolved. For 
example, if the parties disagree over 
the amount of a business interruption 
loss because of a dispute over whether 
market conditions after the hurricane 
should be considered when calculat-
ing damages, the policyholder would 
be entitled to have that coverage issue 
decided in court, where the rules of 
insurance policy interpretation are 
generally favorable to policyholders, 
and unfavorable to insurance compa-
nies. Appraisers, who typically are in 
the building trades, generally are not 
qualified to address such issues.

Also, bad faith claims fall outside 
the scope of an appraisal clause and 
will have much greater value if placed 
before a jury. So, the policyholder must 
carefully consider its options and not 
necessarily feel compelled to agree 
to an appraisal simply because the 
amount of damages is one issue in 
dispute.

The key to getting insurance claims 
satisfactorily resolved within a reason-
able period of time is for policyholders 
to take control of the process and to 
demonstrate a resolve to secure the 
coverage they paid for. This requires 
hard work but will pay handsome 
dividends. 
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