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Insurance brokers are among the most impor-
tant suppliers that any company deals with. Yet, 
often the arrangement between brokers and 

their clients consists of nothing more than a bro-
ker of record letter, or even a verbal authorization 
to present insurance proposals. As a general rule, 
a written agreement that addresses the scope of 
services provided by the broker and its compen-
sation is important for a number of reasons. 

Advisor or Order Taker? Spell It Out
First, confusion or misunderstanding about 

what exactly is expected of a broker is a com-
monplace occurrence, and is far more likely in 
the absence of a written contract. A clear state-
ment of the scope of services to be provided 
will go a long way toward the client receiving 
the coverage and services they want. The con-
tract should not only identify the lines of cover-
age the broker is authorized to procure, but also 
clearly indicate whether the broker is expected 
to provide advice and expertise to assist the cli-
ent in their selection of insurance or handling 
of claims, and to provide other services, as op-
posed to simply serving in the role of an order 
taker who shops for what the client has asked 
for. This is important not only so the parties to 
the contract have a clear understanding of their 
roles, but also to indicate where responsibility 
lies if the insurance that is obtained, or services 

provided by the broker, turn out to not meet the 
client’s needs. In many jurisdictions, there is a 
legal presumption that a broker is merely an or-
der taker and owes no duty to its client beyond 
procuring the insurance coverage that was re-
quested or reporting that it was unable to do 
so. Further, a burden is often placed upon the 
client to read and understand the policies that 
have been obtained for them, even if the client 
has no expertise in insurance. These presump-
tions have resulted in many clients who believe 
they are entitled to rely upon the expertise and 
advice of the broker finding that they have no 
legal recourse when their coverage turns out to 
not be what they expected. That predicament 
can often be avoided by entering into a written 
contract with the broker, which establishes the 
type of “special relationship” that some courts 
find necessary in order to impose liability upon 
a broker for obtaining inadequate or unsuitable 
insurance. In that regard, the agreement should 
specify that the client is relying upon the advice 
and expertise of the broker, and that the broker’s 
agreement to assume that role was a material 
consideration in its being retained. The broker 
may require a fee in order to assume the role of 
advisor, and if so, the client must decide wheth-
er it is worth the cost. While paying a fee on top 
of commissions or a higher fee than would oth-
erwise be the case might be a burden, it will as-
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sist in establishing a “special relationship” with 
the broker should that ever be necessary.

Know Thy Broker: Insured? Incented?
Second, it is important for clients who work 

with small- or medium-sized brokers to con-
firm that the broker has sufficient errors and 
omissions insurance to be able to pay a mal-
practice claim. A services agreement should 
specify that the broker has and will maintain 
certain limits of E&O coverage and, at least 
at the beginning of the relationship, the client 
should ask for a certificate of insurance dem-
onstrating that level of coverage.

Third, a services agreement should also clear-
ly explain the compensation that will or may be 
received by the broker from all sources. Broker 
compensation may include fees paid directly by 
the client, commissions paid for the placement of 
a policy, and other fees and commissions paid by 
the insurance company, such as contingent com-
missions, overrides, management fees or other 
payments intended to reward the broker for gen-
erating business for an insurance company. The 
full extent of the broker’s compensation may 
vary depending upon which insurance company 
provides the coverage and therefore may not be 
known at the time a services agreement is entered 
into. So, the agreement should spell out the agreed 
fees, and address whether the broker will also be 
entitled to commissions or other payments from 
insurance companies, and whether the client is 
to be given a credit for any such payments. The 
client should require that any commissions or 
other payments be fully disclosed at the time that 

coverage proposals are submitted by the broker, 
so that the broker’s economic incentive to recom-
mend one proposal over another is clear.

What’s Your Responsibility?
Finally, the services agreement should be 

clear about what is expected from the client. Ser-
vice agreements that impose onerous obligations 
upon the client should be avoided. For example, 
a standard client services agreement used by 
one of the large national brokers provides that 
the broker will provide advice and procure poli-
cies, but that the client must review the policies 
and the broker’s work for any mistakes. That 
clause recently was relied upon by the broker 
to contest liability in a malpractice case where 
the client alleged they were required to procure 
policies that provide defense coverage but failed 
to do so. The court rejected the broker’s argu-
ment that the clause required the dismissal of 
the client’s broker malpractice action, but left 
open the possibility that it could form the basis 
of a defense based upon the client’s alleged con-
tributory negligence in failing to catch the error. 
Obviously, clients should reject any provision in 
a services agreement that could be interpreted to 
make them responsible for the broker’s errors.

Conclusion
The relationship with an insurance broker is 

every bit as important as those with suppliers 
and others with whom the client will ordinar-
ily have a written contract. A services agreement 
with your broker can go a long way toward en-
suring a satisfactory relationship.  
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