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Fox Searchlight Ruling
Raises the Red Flag
on Hiring Unpaid
Interns...Again

By Bennett Pine

(Southern District of New York) against Fox Searchlight Pictures,
finding that its production interns should have been properly clas-

sified as employees and are entitled to the minimum wage and overtime,
once again underscores the risks private sector employers face in hiring
unpaid interns. (Glatt v. Searchlight Pictures, Inc., Case No. 1:11 CV 06784).
In the long-running Fox Searchlight dispute, Pauley ruled that two
interns who worked on the film “Black Swan” should have been clas-
sified as employees under the Fair Labor Standards Act. He granted
the interns” motion for summary judgment, and also certified a class of
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e the internship, even though it contains actual operation of the
facilities of the employer, is similar to training which would be
given in an educational environment;

e the internship experience is primarily for the benefit of the intern;

e the intern does not displace regular employees and works under
close supervision of existing staff;

* the employer derives no immediate advantage from the activi-
ties of the intern, and on occasion its operations may actually be
impeded;

e the intern is not necessarily entitled to a job at the conclusion of
the internship; and

e the employer and the intern understand that the intern is not
entitled to wages.

Including an instructional or classroom training aspect in the
internship program or having the intern qualify for academic credit
are generally regarded as essential components of any unpaid
internship program, and may assist employers in establishing the
program’s educational focus and legitimacy.

An employer — even well intentioned — may unwittingly
assume a potential liability in terms of wages, overtime and benefits
by engaging unpaid interns unless steps are taken to ensure compli-
ance with Labor Department regulations. &

Practice Hint: Paying interns the minimum wage, and severely restricting
overtime, can help ensure legal compliance, while capping employer invest-
ment.

IRS Circular 230 Disclosure: To ensure compliance with require-
ments imposed by the IRS, we inform you that any U.S. federal
tax advice contained in this communication (including any
attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing, or reccommending to
another party any transaction or matter addressed herein.
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