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&O liability insurance is specifically
Ddesigned to protect individual direc-

tors and officers from crushing defense
costs related to claims made against them.
The D&O liability insurance protection works
alongside the usual “corporate indemnity”
protection available to many directors and of-
ficers.

Some insurance companies have argued
that “improper” advancement of defense costs
by the corporation pursuant to corporate in-
demnity statutes somehow permits the insur-
ance company to “recoup” defense costs they
previously advanced by re-litigating the poli-
cyholder’s entitlement to defense costs even
after a successful defense. In one recent case,
the insureds under a D&O liability insurance
policy asserted that under Delaware law, since
their defense had been “successful on the mer-
its or otherwise,” that corporate indemnifica-
tion was beyond being second-guessed by the
D&O liability insurance company. Order Af-
firming Commissioner’s Report and Recom-
mendation, HLTH Corporation v. New Hamp-
shire Ins. Co., C.A. No. 07C-09-102 RRC (July
23, 2013). This inquiry involves a determina-
tion of whether the advancement of defense
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costs would be “permissive indemnification”
as opposed to “mandatory indemnification”
under corporate indemnification statutes.

A policyholder may request a threshold
legal determination regarding whether the
D&Os were entitled to mandatory indemnifi-
cation because they have “been successful on
the merits or otherwise in defense of” the un-
derlying matter within the meaning of Section
145(c). Del. Code Ann. tit. 8, § 145(c) (2008).
Under Section 145 and established Delaware
practice, that determination is to be made by
the court as a threshold matter, prior to dis-
covery, because “[t]his approach . . . avoids,
where possible, prolonged and expensive dis-
covery into the facts behind a particular dis-
missal, settlement, or plea.” Hermelin v. K-V
Pharmaceutical Co., 54 A.3d 1093, 1111 (Del.
Ch. 2012). Thus, if the court determines that
the D&Os are entitled to mandatory indem-
nification, then none of the extensive litiga-
tion on permissive indemnification issues is
necessary. Under section 145(c), “Any result
other than conviction must be considered suc-
cess in a criminal action.” Merritt-Chapman &
Scott Corp. v. Wolfson, 321 A.2d 138, 141 (Del.
Super. 1974). Thus, the phrase “successful on
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the merits or otherwise” permits indemnifica-  the former officer is ‘successful on the merits

tion if a defendant is successful on a “techni- or otherwise’ in a proceeding described in Sec-
cal” defense even if that does not involve the tion 145(a), then he is entitled to indemnifica-
defendant being adjudged “innocent.” See, tion regardless of whether or not he acted in

e.g., Perconti v. Thornton Oil Corp., 2002 WL good faith or in what he perceived to be the
982419, at *4 (Del. Ch. May 3, 2002). In a situ- best interests of the corporation.”) Green v.
ation in which the D&Os were acquitted, or Westcap Corp. of Delaware, 492 A.2d 260, 265
had charges dismissed — even on supposedly (Del. Super. 1985); Hermelin at 1114 (contrast-

“technical grounds” — Delaware law man- ing requirements of section 145(a) and 145(c));
dates indemnification of their defense costs, Donald J. Wolfe, Jr. & Michael A. Pittenger,
and the insurance company argument that the ~ Corporate and Commercial Practice in the Del-
corporation “improperly” advanced defense aware Court of Chancery § 8.02[a] [2] (2012).
costs must fail. States with corporate indemnification stat-
Moreover, if a D&O is “successful on the  utes thatlargely favor the ability of individual
merits or otherwise” under section 145(c), the D&O’s to protect themselves via advance-
D&O is entitled to indemnification without the ment of defense costs also may put to rest re-
necessity of any analysis of the requirements cent insurance company arguments regarding
of section 145(a). See, e.g., Perconti at *3 (“[i]f attempted “recoupment” of defense costs. &
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