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DEVELOPMENTS

By Bennett Pine
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Drafting Effective Employment Agreements:
Keeping the Employer’s Best Interests in Mind

You may think that our Supreme Court, 

currently being dominated by justices 

some would characterize as “conservative,” 

would issue decisions in the field of employ-

ment law which are somewhat favorable to 

management. Time after time, however, 

employees’ rights under Title VII and other 

anti-discrimination status have been either 

protected or expanded upon by this Court.  

A recent example is the Court’s ruling in 

Burlington Northern v. White, 126 S.Ct. 

2405 (June, 2006). That case dealt with a 

claim of Sheila White, a woman working 

in Burlington’s maintenance department, 

that she was retaliated against for having 

complained about her supervisor, who 

thereafter reassigned her from her forklift 

operator’s job to a dirtier, less desirable job 

of a track laborer and then suspended her 

for 37 days without pay for “insubordination” 

shown toward him. The Burlington deci-

sion rejected the holdings of many courts 

which required that, in order to be action-

able a retaliation claim must be confined 

to tangible actions and harms related to 

employment at the workplace, i.e., that the 

challenged action must result in an adverse 

effect on the terms, conditions or benefits of 

employment.

The Court found that the language used 

in Title VII of the anti-discrimination section 

This article is part two of a two-part series of tips on how to draft 
effective employment agreements from an employer’s perspective.   
Part one appeared in the Summer 2006 issue.

With more and more executives, managers and profes-
sionals in the modern work place demanding (and 
receiving) written agreements setting forth their 

terms and conditions of employment, employers should 
be aware of what they are getting themselves into when 
providing such written employment contracts.  In part one of 
our two-part series, we explored the concept of employment 
at will and the parties’ respective preferences for having an 
employment agreement, as well as including the following 
key clauses: scope of employment, term, termination and 
base salary and bonuses. In part two we will continue to 
explore key clauses, such as company stock, benefits and 
vacation, as well as how to deal with confidential informa-
tion, noncompetition and other standard provisions which 
should appear in the employment agreement.

Company Stock — Tool for Building Employee Loyalty
Compensation or deferred compensation in the form of 

equity in the employer (including outright grants of company 
stock, stock options, deferred compensation incentive and 
bonus grants) represent an excellent way of building employee 
loyalty (and amassing great wealth for employees at the same 
time) by linking an employee’s compensation to not only 
his/her personal performance, but to the overall performance 
and profitability of the employer.  Such incentive plans also 
can provide powerful weapons preventing an employee from 
joining a competitor or otherwise engaging in activities which 
may be harmful to the employer. Interestingly, several of our 
firm’s clients do not require their employees to sign noncom-
petition/restrictive covenants (see below) at all. However, 
their lucrative employee stock incentive plans which grant 
stock annually, vesting over a number of years, contain provi-
sions providing that, in the event an employee resigns and/or 
joins a competitor, the employee will forfeit all (or a substantial “Retaliation Claims” continued page 3
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portion) of the stock grants. In its simplest form 
an employer can provide that the stock grant will 
not be issued until a future date e.g., 12 months 
later, and that the employee must continue to be 
employed on the issue date. Such “golden hand-
cuffs” provide or create powerful disincentives for 
an employee to engage in competitive activities, 
without actually preventing the employee from 
doing so. Moreover, as compared to traditional 
non-compete agreements, such forfeiture for 
competition agreements are more likely to be 
enforced by the courts, regardless of the reason-
ableness of the restriction imposed.

Benefits and Vacation
Benefit plans typically made available to 

employees may include health and medical 
insurance, disability and life insurance, pension, 
401(k), cafeteria plan, dental, vision, etc. These 
may be specified by the employment agreement, 
or the agreement simply can provide that the 
employee shall be eligible for those employee 
benefit plans for similarly situated executives or 
employees. It is important to include language 
or a reference “in accordance with the applicable 
plans established by the employer, which may 
be changed from time to time.” This prevents the 
employee from being locked in to the precise set of 
benefits in existence at the time the employment 
agreement was entered. Vacation entitlement is 
typically spelled out directly in the agreement, 
at least for the first year.  Subsequent entitlement 
can be pursuant to company policy.

Confidential Information
As an initial matter, the employment agree-

ment should recite that the employee is free of 
any contractual restrictions (e.g., noncompete 
imposed by a former employer) which would 

prevent him from entering the agreement and 
commencing employment.

The agreement must contain language by which 
the employee acknowledges that, during the 
term of his new employment, he will come into 
possession of confidential information regarding 
the employer, its business, employees, clients, 
prospective clients, etc., and agrees not to disclose 
that information, other than information that is 
otherwise generally available to the public, without 
the prior written permission of the employer. 
The employment agreement should also make 
expressly clear that this limitation of the disclo-
sure of confidential information does not expire 
with the term of the agreement or the period of 
actual employment, but survives the termination 
of employment for any reason.  On a related note, 
the employment agreement should include an 
ownership of work product provision to ensure 
that all inventions, works, drawings, programs 
and the like created by the employee shall become 
and remain the sole property of the employer.

Non Competition/Restrictive Covenant
It has been generally recognized that new 

employment serves as consideration for a 
noncompete agreement. Hence, a restrictive 
covenant included in an employment agree-
ment which is effective upon the commence-
ment of the employment relationship should be 
legally enforceable if reasonable in terms of scope, 
geography and duration.  During the term of 
employment, the agreement should recite that the 
employee is expected to devote his full working 
time to the business of the employer, and may not 
be engaged in any other enterprise without the 
employer’s express consent. Exceptions can be 
made for community or not-for-profit activities 
or managing personal investments.  Post-employ-
ment restrictions on competition are quite a bit 
trickier. While post-employment restrictions on 
engaging in competitive activities or employment 
are inherently enforceable during periods when 
the former employee is still receiving compen-
sation (e.g., severance pay) from the former 
employer, courts are reluctant to enforce overly 
broad noncompetition provisions which have the 
effect of preventing an individual from making a 
living. In my experience, it is preferable to couch 
the restrictive covenant in terms whereby the 
former employee agrees not to solicit or accept 
employment, consulting work, business from, 
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IRS Circular 230 Disclosure: To ensure compli-
ance with requirements imposed by the IRS, 
we inform you that any U.S. federal tax advice 
contained in this communication (including any 
attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue 
Code or (ii) promoting, marketing, or recom-
mending to another party any transaction or 
matter addressed herein.



or otherwise perform services for, any of the 
customers/clients/suppliers, etc. with whom he 
had any contact during the employment period. 
Former employees should also be prevented 
from soliciting or offering employment to any 
individual with whom they worked at the former 
employer. While employers often seek to impose 
such noncompetition restrictions for very long 
periods of time, in my experience, a prohibition 
on contacting clients/customers/suppliers/
employees for a period of one year is both much 
more enforceable and, as a practical matter, gener-
ally sufficient to protect and insulate the former 
employer’s business interests and relationships.

Other Standard Provisions
The employment agreement should also 

contain a number of “boiler-plate” provisions on 
a variety of topics.  These topics include:  expenses 
and reimbursement; termination in the event of 
death or disability; indemnification for acts done 
within the scope of employment; notices; entire 
agreement; governing law; non-assignability; 
dispute resolution (litigation versus arbitration or 
other form of alternate dispute resolution); choice 
of law; place of dispute resolution; binding effect; 
entire agreement and non-modification/waiver.

Conclusion
A well-crafted employment agreement can 

satisfy an employee’s need for certainty and secu-
rity while, at the same time, preserving an employ-
er’s interest in running its business in an entrepre-
neurial and cost-effective fashion.  It can also serve 
as a tool preventing competition by former 
employees. Time and attention spent by the 
employer prior the commencement of the employ-
ment relationship can result in great savings in 
terms of cost, flexibility and operating efficiency, 
both during and after the period of employment. 
We have drafted many employment agreements 
on behalf of employers and stand ready to help 
your business in this regard.
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prohibiting discrimination with respect to an employee’s 

compensation, terms, conditions or privileges of employ-

ment differed significantly from the language of the 

retaliation section, which simply prohibited “discrimination” 

without modifying it to relate to employment.

Finding no support for the argument that retaliation 

should be limited to adverse actions “related to terms and 

conditions of employment,” the Court concluded that:

employer actions are retaliatory (1) if they “would 

have been materially adverse to a reasonable 

employee or job applicant” and (2) “they could well 

dissuade a reasonable worker from making or 

supporting a charge of discrimination.”

Note that the Court uses the phrase “materially adverse” 

which would exclude claims of “trivial harms” and “reason-

able worker” to make the legal standard less subjective.

Here, the Court found that Ms. White’s reassignment 

to the more arduous and dirtier laborer job from her fork-

lift operator’s job, and her 37-day suspension without 

pay, following her sexual harassment complaints, were 

both materially adverse and retaliatory, notwithstanding 

the facts that, (i) the track laborer’s job was with the 

same pay and benefits and even within the same job 

classification, and (ii) Ms. White was fully reimbursed 

for her 37-day suspension.

The Court noted some examples to demonstrate 

how “context matters.”  A simple schedule change could 

be materially adverse for a young mother with school 

age children.  A simple refusal by a supervisor to invite 

a subordinate to lunch could become materially adverse 

if the lunch were a weekly training lunch that advances 

the subordinate’s career.  In short there can be circum-

stances transforming otherwise trivial employer actions 

into materially adverse retaliation.

This holding can be said to have promulgated a fact-

intensive standard.  This will generally make summary judg-

ment more difficult to achieve for employers and ultimate 

access to jury trials easier to achieve for employees.

Thus, it is now even easier than before to prevail on 
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a retaliation claim even where the underlying complaint of 

discrimination which prompted the retaliation has no merit, 

albeit made in good faith.

The judicial desire to protect against retaliation will also 

likely extend the Court’s broad reading of Title VII’s retalia-

tion section in later cases to retaliation sections under the 

ADA, ADEA, and other laws prohibiting discrimination in 

employment.

Some Practical Advice
In our experience, employees may be able to assert 

viable claims of retaliation even where there is little or no 

merit to their underlying discrimination claims. Employers 

need to review carefully any personnel or other action taken 

concerning a complaining individual following the filing of a 

complaint, even where there is no showing of “tangible job 

loss” such as a reduction in salary, employee benefits or 

changes to other terms and conditions of employment. The 

complaining employee is not entitled to preferential treatment 

but care needs to be taken following an employee complaint 

of discrimination to make certain that there can be no claim 

of a retaliatory motive for any “adverse” action.

Dona S. Kahn is co-chair of Anderson Kill’s 
employment and labor law department and 
has extensive litigation experience in repre-
senting management in employment-related 
matters. Ms. Kahn lectures frequently on 
employment and discrimination law issues 
as well as trial practices.
(212) 278-1812
dkahn@andersonkill.com
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