
As the one-year anniversary of the COVID-19 pandemic approaches, 
policyholders with claims for business interruption losses must 
review their property insurance policies to determine if those poli-

cies contain a contractual limitations period for bringing suit. Unlike other 
types of insurance policies, most property policies contain such contrac-
tual limitations periods.

Depending on the wording of the policy, contractual limitations may (or 
may not) override state law on statutes of limitation. Determining this may 
require a review of the policy language, a review of the statutes of limita-
tion in a particular state, and research to discern the controlling precedent.

How Time Is Computed

Jurisdictions may differ on how they calculate the accrual of the limi-
tations period. In New Jersey, for example, the period does not accrue 
until the insurance company categorically denies coverage; other states 
calculate from the date of loss. To be on the safe side, companies should 
calculate the period from the earliest date possible, for example, the date 
on which the company first incurred damages, or the date of the event that 
triggered the business interruption, typically the first lockdown order by 
the state.

Limitations — May Be One Year

For commercial policies, the limitations period is often two years, but it 
can be as short as one year. Companies with one-year limitations periods 
can contact their insurance companies and ask for a tolling period in which 
to file suit, but there is no evidence that insurance companies are granting 
such extensions.

A one-year contractual limitations period may present challenges for 
policyholders seeking to protect their rights to business interruption 
caused by COVID-19. Many companies have chosen not to sue their 
insurance companies now, some preferring to wait until the law becomes 
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more settled. However, the law is far from settled and may remain in 
flux for months or years. In fact, lower courts have issued numerous 
decisions on COVID-19 insurance coverage, but those cases differ 
dramatically in their outcomes, often within the same jurisdiction. 
Cases exist that deny coverage for COVID-19 loss on grounds of both 
the virus exclusion and the lack of direct physical loss or damage, but 
policyholders have also scored impressive victories finding coverage 
in the face of those coverage defenses.

This legal morass may not be cleared for a long time, as the courts 
in each of the 50 states evaluate the factual and legal issues presented 
by these cases against the backdrop of their existing precedent about 
insurance coverage.

What Policyholders Should Do Now

Policyholders should review their insurance policies to deter-
mine whether the policy contains a suit limitation provision. 
While these provisions are not universally enforced by the courts, 
policyholders should still assume that a court will enforce them. 
Policyholders with unresolved claims should act now to protect 
their rights to bring suit, including potentially seeking an extension 
of the limitation period. 

This was prepared by Anderson Kill P.C. to provide information of interest to readers. 
Distribution of this publication does not establish an attorney-client relationship or 
provide legal advice. Prior results do not guarantee a similar outcome. Future devel-
opments may supersede this information. We invite you to contact the editor, Mark 
Garbowski at mgarbowski@andersonkill.com or (212) 278-1169, with any questions. 
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