
I   am part of the New York State Fee 
Dispute Resolution Program, which 
handles disputes between attorneys 

and clients over legal fees between $1,000 
and $50,000. I have conducted approxi-
mately 30 pro bono arbitration hearings, 
whether as a lone arbitrator or as part 
of an arbitration panel. The program 
is highly beneficial, as it helps resolve 

fee disputes quickly and inexpensively. This article 
provides pointers for attorneys and clients who may 
take part in such fee dispute hearings.

Prior to a hearing, the complainant submits a 
written statement in support of their position, and 
then the other party submits a written response. 
Relevant documents, such as the retainer agreement, 
invoices and pertinent communications, are to be 
submitted with the statements.

At the hearing, the attorney has the burden of 
establishing the reasonableness of the fees. If a party 
is unhappy with the arbitration decision, they can 
request a trial de novo.

Be Prepared
A point that may seem obvious — but can’t be 

emphasized enough — is to come to the hearing 
prepared. At one hearing, a law firm sent an 
attorney who had never dealt with the client, had 
never handled any aspect of the litigation involved, 
and could not explain why any of the legal work 
performed was reasonable. The law firm sought a 
certain amount of unpaid fees, but had submitted 
invoices showing only half that amount had been 
billed. The attorney explained that the file, which 
supposedly had additional invoices and other 
relevant documents, had been sent to a warehouse 
for storage and couldn’t be located. Yet, the claim 
of having sent the file to storage made no sense, 
since the law firm’s statement had been submitted 

only a month earlier. No need to guess: a decision 
for the client.

Being prepared also means submitting relevant 
documentation prior to the hearing, not at the hearing. 
Not only have various clients sought to submit 
additional documents at the hearings, far too many 
attorneys have as well. This practice is not only unfair 
to the other party, who hasn’t had an opportunity to 
review the new documents and prepare a written 
response, but it’s also unfair to the arbitrators. If new 
documents are accepted at the hearing, this can delay 
the hearing and the decision. While the arbitrators are 
asked to render a decision within 30 days, and most 
of the decisions I’ve been a part of were rendered 
immediately following the hearings, decisions have 
been delayed in a few instances due to late submission 
of documents.

If an interpreter is needed, that should be indicated 
prior to the scheduled hearing, not at the hearing. A 
client’s belief that they can get by with limited English 
may not only hinder the arbitrators and the attorney, it 
can also restrict the client’s understanding of what is 
being said at the hearing. A panel I was part of had no 
choice but to adjourn a hearing where it was obvious 
the client could not understand what was being said 
by the attorney and arbitrators.

A crucial document for the arbitrator to review is 
the retainer agreement, since all relevant issues flow 
from that agreement. The retainer agreement, typi-
cally in the form of a letter from the attorney to the 
client, sets forth the terms of the retention, including 
billing rates, and is countersigned by the client to 
show agreement with the stated terms. Yet, I have 
received a retainer letter, prior to the hearing, that 
was unsigned by the client (a signed agreement was 
received later at the hearing); a retainer agreement 
that failed to state the scope, and where such scope 
was at issue in the arbitration; a retainer agreement 
that contained billing rates that didn’t match the 
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rates in the invoices; and a retainer agreement that 
contained contradictory terms as to what the client 
would be responsible for paying in the event the 
attorney-client relationship ended.

Refrain From Hyperbole
At the hearing, parties are well advised to refrain 

from hyperbole. Clients sometimes assume that 
endless claims of attorney misconduct will help their 
case (he was nasty to me, she didn’t understand my 
case, he never took my calls and always ignored my 
emails, she doesn’t know the law, he seemed to favor 
my adversary’s position rather than mine). Attorneys 
sometimes exaggerate the importance of tasks they 
have performed and the time needed for those tasks. 
Hyperbole never helps a party’s position, and only 
weakens their credibility.

A pointer for clients: don’t try to act like attor-
neys. Knowing that attorneys rely upon documentary 
evidence, a client will sometimes submit a paper trail 
of 500 emails to and from the attorney, even though 
99% of the emails are irrelevant. (There’s nothing 
more irritating than 500 meaningless emails.) Some 
clients have cited the U.S. Constitution, the CPLR, 
and case law, and have interjected legal principles 
using Latin phrases (res judicata, anyone?). Anyway, 
using legal phrases is a dead giveaway that the client’s 
brother-in-law is an attorney. The client needs to 
simply and honestly explain their position.

Another piece of advice directed primarily 
to clients: never interrupt when the other party is 
speaking. Each party will have an opportunity to 
be heard and respond to arguments. Desperately 
attempting to cut off the other party’s argument will 
not only weaken your case, it can be counterproduc-
tive. On multiple occasions in my experience, a client 
has interrupted the attorney’s narrative and insisted 
the attorney was lying. One client kept doing this 
throughout the hearing, even after apologizing for 
earlier interruptions.

Keep It Informal
The arbitration hearings are informal. A law firm 

need not bring two attorneys to the hearing, where 
one intends to question the other as to communica-
tions with the client and the work performed. The 
relevant attorney can come alone and provide a 
narrative of the relevant matters, such as the retainer 
agreement, invoices, work performed, and commu-

nications with the client. If four attorneys worked on 
a matter for the client, but three of them performed 
minor tasks, the attorney who dealt with the client 
and performed the bulk of the work can appear alone 
on behalf of the firm.

Numerous clients have no idea what litigation 
entails and complain they were improperly charged 
for items they consider meaningless, such as time 
spent in court waiting for a conference or a motion, 
or communications with the adversary’s attorney. I 
have at times taken a few minutes to explain to clients 
that litigation involves pleadings, court conferences, 
discovery, motions, etc. I have also explained that 
by pointing that out, I am not taking the side of the 
attorney, and that the attorney has the burden of 
establishing the reasonableness of the fees charged.

Does Arbitration Work?
Are the hearings a waste of time? Can’t the arbi-

trator decide the dispute solely upon a review of the 
papers submitted? No. On various occasions, I have 
leaned toward a party following my review of the 
documents submitted, only to change my position 
completely after listening to the parties at the hearing. 
One can’t question the papers, but can question the 
witnesses. Although a written complaint stated that 
the attorney never returned the client’s calls, the 
witness contradicted that statement by testifying that 
other attorneys assigned to the matter did return his 
calls. A little bit of questioning goes a long way in 
fleshing out the facts.

Finally, although my role is not that of a medi-
ator, and as I am always ready to proceed with the 
hearing, I nevertheless encourage the parties to take 
a few minutes to discuss possible settlement. While 
only a few of the hearings I’ve handled resulted in 
settlements, the parties who settled their disputes 
left the room shaking hands and smiling, whereas 
parties who didn’t settle often left as angry as when 
they arrived. 

Alan M. Goldberg is an attorney in Anderson Kill’s New York 
office.  Alan’s practice focuses primarily on cooperative and 
condominium litigation and corporate governance, commer-
cial litigation and statutory discrimination litigation. He 
handles all stages of litigation, including mediation, arbitra-
tion, trial and appeal.
212-278-1082              agoldberg@andersonkill.com
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Anderson Kill’s Cooperative and Condominium Law and Real Estate and Construction groups are a 
group of attorneys from various Anderson Kill departments, including insurance recovery, real estate, 
and corporate who have an interest in legal issues in the real estate and construction fields. The groups 
meet periodically to share insights on new developments in insurance, cooperative and condominium, 
construction, and real estate law, in the belief that an inter-disciplinary approach to legal problems will 
often maximize client profitability or recoveries, while minimizing costs.

Anderson Kill’s Co-op, Condo & Real Estate Advisor is published periodically to inform clients, friends, and 
fellow professionals of developments in cooperative, condominium and real estate law. This publication was 
prepared by Anderson Kill P.C. to provide information of interest to readers. Distribution of this publication does 
not establish an attorney-client relationship or provide legal advice. Prior results do not guarantee a similar 
outcome. Future developments may supersede this information. We invite you to contact the editor Bruce A. 
Cholst at (212) 278-1086 or bcholst@andersonkill.com with any questions or concerns.

Based in New York City, the firm also has offices in Philadelphia, PA, Stamford, CT, Washington, DC, 
Newark, NJ, and Los Angeles, CA.
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