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O  n June 22, 2020, New York City entered Phase Two of reopening 
after three months of mandated closures for nonessential 
businesses brought on by the COVID-19 pandemic. In Phase 

Two, restaurants may service customers in outdoor dining spaces, 
retail stores may allow shoppers inside, and office-based workers may 
resume operations.

While COVID-19 cases in New York City have significantly dropped 
and the percentage of positive tests has been hovering at around 1% in 
the days leading up to Phase Two, concern for a resurgence should guide 
employers eager to reopen and resume regular functions.

Various guidelines for best practices in reopening have been issued. 
At the federal level, the Equal Employment Opportunity Commission 
(EEOC) frequently updates its guidelines regarding employment matters 
related to COVID-19, which should be reviewed and adhered to as NYC 
transitions into this next phase.

Re-Entry Into the Workplace

Employers may conduct COVID-19 screening of employees as 
a precautionary measure. According to the EEOC, employers may 
permissibly measure body temperature and administer COVID-19 
testing for their employees prior to allowing re-entry into the workplace. 
Employers may not, however, administer antibody testing in deciding 
whether or not to permit re-entry. While both tests are medical 
examinations under the Americans with Disabilities Act (ADA), the 
difference is that the EEOC has deemed the COVID-19 test, but not 
the antibody test, as an examination that is “job related and consistent 
with business necessity.” This distinction makes the COVID-19 test 
permissible under the ADA, which prohibits discrimination against 
persons with disabilities

Employees who test positive or have symptoms associated with 
COVID-19 may be validly excluded from the workplace by employers. 
Regardless of the adopted screening measure, it is important that 
employers maintain confidentiality of medical information and store 
medical files separately from personnel files.

By Dona S. Kahn and Wendy Chiapaikeo
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Also important to note is, under the ADA, an employer may 
not exclude an employee from returning to the workplace on 
the sole basis that they fall into a category that places them at a 
higher risk for contracting COVID-19. The Centers for Disease 
Control and Prevention (CDC) has identified categories of 
individuals who are at a higher risk for developing serious 
health complications as a result of COVID-19. People identified 
as higher risk can be grouped into two main categories — those 
65 years and older and those of all ages with certain underlying 
medical conditions.

Despite the ADA’s prohibition, an employer may exclude 
an employee at higher risk if they pose a “direct threat” to 
their own health that can’t be eliminated or reduced by the 
employer’s ability to provide reasonable accommodations.

Reasonable Accommodations

While in the workplace, employers may also require that 
employees wear personal protective equipment, such as masks 
and gloves. This requirement is subject to providing reasonable 
accommodations, pursuant to the ADA, when requested by an 
employee with a disability. Examples of reasonable accommodations 
for employees with disabilities include non-latex gloves, gowns 
designed for wheelchair use, protective barriers to separate 
workspaces, and see-through face masks designed for interpreting 
or lip reading. Whatever the requested accommodation is, it must 
serve to enable the employee to perform the essential functions of 
his or her job.

Requests to continue working from home should be viewed 
on a case-by-case basis and consider factors such as whether the 
employee has an underlying medical condition which puts him or 
her at a higher risk of exposure and what steps can be reasonably 
taken to protect that employee and reduce the risk. Furthermore, 
employers are not required to grant requests for accommodations 
sought by an employee who has a family member at higher risk of 
complications from COVID-19. This is because the ADA requires 
reasonable accommodations only where the disability belongs to 
the employee, not a family member.

Employers are not, however, charged with seeking out 
information from employees regarding whether reasonable 
accommodations are needed. It is the employee’s responsibility 
to inform their employer of a medical condition warranting 
the needed accommodation. Under the ADA, a request for 
reasonable accommodation should be met unless doing so 
would create an undue hardship on the operation of the 
employer’s business.

Although the ADA does not require employers to proactively 
seek out requests for reasonable accommodation from 
employees, as a best practice, employers can make it known 
to employees that such requests are welcome and will be 
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reviewed. It is important that employers comply with laws prohibiting discrimination in the 
workplace in deciding whether to grant or deny a request for an accommodation.

Pandemic-Related Workplace Discrimination and Harassment

Employers should also be attentive to unlawful discrimination on the basis of disability, race, 
and national origin. The ADA prohibits employment discrimination on the basis of one’s disability. 
Title VII of the Civil Rights Act prohibits discrimination based on one’s race or national origin, 
which includes birthplace, ancestry, culture, or linguistic characteristics closely associated with 
an ethnic group.

To address workplace harassment and discrimination related to COVID-19, employers may 
recirculate anti-harassment policies, encourage reporting of unlawful conduct, and review 
procedures for preventing harassment and discrimination. 

Conclusion

Employers are tasked with the challenge of quickly reopening their business to recover losses all 
the while establishing safe workspaces and staying apprised of continually changing guidelines. 
Although we live in a constant state of flux, it is certain that employers must stay up to date on new 
developments as experts learn more about COVID-19 and the public health response evolves.  

This publication was prepared by Anderson Kill P.C. to provide information of interest to readers. Distribution of this publi-
cation does not establish an attorney-client relationship or provide legal advice. Prior results do not guarantee a similar 
outcome. Future developments may supersede this information. We invite you to contact the editor, Bennett Pine, at bpine@
andersonkill.com or (212) 278-1288, with any questions.


