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NJ Justices Fortify Insureds In Asbestos Coverage Gap Fights 

By Jeff Sistrunk 

Law360 (June 29, 2018, 11:32 AM EDT) -- New Jersey’s high court bolstered policyholders embroiled in 
complex multiyear insurance disputes by ruling Wednesday that Honeywell International Inc. doesn’t 
have to help pay for asbestos injury suits filed after coverage for such claims became unavailable, with 
the court refusing to ax or limit a long-standing rule assigning liability for those periods to insurers. 
 
In upholding an appellate court ruling in Honeywell's favor, a majority of the justices declined to depart 
from the so-called unavailability rule, or unavailability exception, set forth in the state high court’s 
landmark 1994 opinion in Owens-Illinois Inc. v. United Ins. Co. Honeywell has been locked in a 
protracted battle with excess insurers Travelers Casualty & Surety Co. and St. Paul Fire and Marine 
Insurance Co. over coverage for thousands of claims brought by individuals who alleged they were 
injured by exposure to asbestos-containing automotive parts made by the company’s predecessor, 
Bendix Corp. 
 
Under the “pro rata” allocation method outlined in Owens-Illinois, if a policyholder consciously decides 
not to buy available insurance for a particular risk, it must cover a portion of the costs associated with 
claims arising during that time period. If, however, there is no insurance available for purchase in certain 
years, the unavailability rule applies and the policyholder doesn’t have to pay a share of costs attributed 
to those years. 
 
Travelers and St. Paul had asked the New Jersey high court to carve out an “equitable exception” to the 
rule on the grounds that Bendix continued manufacturing asbestos-containing products for 14 years 
after the insurance industry ceased offering coverage for asbestos claims in 1987. A prominent 
insurance trade group, the Complex Insurance Claims Litigation Association, went a step further, arguing 
in an amicus brief supporting the insurers that the unavailability rule should be scrapped entirely. 
 
But the New Jersey high court majority was unswayed, concluding in Wednesday’s opinion that the 
circumstances of Honeywell’s case don’t justify deviating from the unavailability rule. It emphasized that 
Honeywell sought coverage only for claims alleging initial exposure to asbestos before 1987 — when 
Bendix’s policies covered such risks — even if the alleged injuries manifested after 1987. 
 
“This case simply does not present facts on which to consider abandoning the unavailability exception, 
let alone whether to create a novel equitable exception to that exception that would retroactively 
deprive parties of paid-for insurance coverage due to their post-coverage-period conduct,” Justice 
Jaynee LaVecchia wrote for the majority. 
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Anderson Kill PC managing shareholder Bob Horkovich, who represents policyholders, called the 
decision a “great win” for insureds and a “major loss” for the insurance industry. 
 
“New Jersey refused to burden policyholders with a portion of covered losses because of ‘equity’ as the 
insurance industry advocated,” Horkovich said. 
 
However, the dissenting judge, Justice Barry T. Albin, raised concerns that the majority’s ruling would 
essentially reward irresponsible manufacturers that choose to continue making and selling harmful 
products even after they can no longer obtain insurance for the risks associated with those products. In 
his sharply worded dissent, Justice Albin said the fact that Bendix is seeking coverage only for claims 
involving initial asbestos exposures prior to 1987 doesn’t matter, because claimants’ injuries may have 
been exacerbated by continued exposure to the company’s products in the ensuing years. 
 
“As applied here, the judicially created doctrine known as the ‘unavailability exception’ gives a 
corporation a free pass if it continues to expose workers to extremely dangerous products after 
insurance coverage becomes unavailable,” Justice Albin wrote. 
 
Indeed, Justice Albin added, a corporation that continues to manufacture a dangerous product without 
insurance in place should become “the ultimate insurer for its actions.” The majority’s ruling to the 
contrary actually goes against the spirit of Owens-Illinois, which was designed to promote “fairness and 
simple justice” in complex insurance allocation cases, he wrote. 
 
Hinshaw & Culbertson LLP partner Scott Seaman, who represents insurers, said Justice Albin’s criticism 
of the majority is apt. 
 
“As Justice Albin’s cogent dissent points out, allocating to the policyholder regardless of the availability 
of insurance actually is sound policy and true to the principles underlying Owens-Illinois,” Seaman said. 
 
The majority dismissed Justice Albin’s worries, rejecting the dissenting judge’s assertion that its holding 
“will disincentivize manufacturers from responsible behavior regarding products for which insurance 
becomes unavailable, for whatever reason may be discernible.” 
 
McCarter & English LLP partner Sherilyn Pastor, who represented Owens-Illinois in the precedent-setting 
1994 case, said the high court’s ruling won’t create any perverse incentives for manufacturers, given the 
nature of the claims for which Honeywell is seeking coverage. 
 
“There is no evidence that, while Bendix was buying insurance coverage, it expected or intended what 
would ultimately transpire with these products,” Pastor said. “The notion that they intended to put a 
dangerous product on the market and then bought insurance for it is unsupported.” 
 
As Lowenstein Sandler LLP partner Lynda Bennett sees it, the dissent is “essentially saying it wants to 
punish manufacturers for products sold in 2000 by taking away coverage sold in 1970.” 
 
“Would the dissent be OK with invoking the unavailability exception for periods after 1987 if the 
company had no subsequent sales?” opined Bennett, who represents policyholders. “There would still 
be claims based on injuries taking place after 1987. In that scenario, the court would be treating two 
claims differently based on whether the manufacturer continued to make and sell the product. That 
issue is completely removed from the availability of insurance coverage.” 



 

 

 
CICLA, the insurance trade group, had tried to convince the New Jersey justices to abandon the 
unavailability rule by pointing to a number of rulings from other state courts disavowing such a rule. 
Most recently, New York’s highest court, known as the Court of Appeals, refused to recognize an 
unavailability exception in a National Grid PLCsubsidiary’s fight with a Chubb Ltd. insurer for coverage of 
environmental remediation claims spanning decades. 
 
According to attorneys, the New Jersey Supreme Court has often given greater weight to public policy 
considerations than many other state high courts, particularly the New York Court of Appeals, which has 
developed a strict analytical approach based primarily on policy language. 
 
“The difference between KeySpan and Honeywell lies in the different rationale employed by the New 
York and New Jersey high courts for applying a pro rata allocation,” Seaman explained. “In New York, 
contract language, such as limiting coverage to injury and damage during the policy period, is enforced. 
New Jersey Supreme Court jurisprudence on allocation is based upon its public policy considerations.” 
 
Clark & Fox partner Michael Savett, who also represents insurers, said the New Jersey high court’s 
conclusion in the Honeywell matter can be attributed in part to the court’s tendency toward maximizing 
recovery for injured claimants, in the insurance context and otherwise. 
 
“This case is a perfect example of that,” Savett said. “Given the language in the opinion, there certainly 
could be the potential for the Supreme Court to revisit exceptions to the unavailability rule under 
different circumstances. However, it seems the court didn’t want to upend the established principles 
here, particularly because it involved bodily injury to thousands of claimants.” 
 
According to attorneys who counsel policyholders, the New Jersey high court’s decision to spurn the 
insurance industry’s challenges and maintain the unavailability rule will promote predictability and 
consistency in complex coverage disputes. 
 
“At the end of the day, for policyholders, there is still certainty 20 years later about how to allocate 
under New Jersey law,” Pastor said. 
 
--Editing by Rebecca Flanagan and Emily Kokoll. 
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